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Since the early 20th century, American courts have struggled to design
procedures to provide litigants with speedy, inexpensive, and fair resolutions
to civil cases. Many of the court reform efforts of the 20th century focused
on the inherent uncertainty that civil litigants face in personal and business
affairs due to court delay, excessive litigation expenses, and procedural
complexity. Simultaneously, courts struggled to manage rapidly expanding
criminal, family, and juvenile caseloads. In 1934, the federal judiciary
adopted rules of civil procedure to provide uniformity across the federal
courts. Rule 1 defined the rules as intended “to secure the just, speedy,

and inexpensive determination of every action and proceeding.” The vast
majority of states followed suit by enacting state rules of civil procedure
that often mirrored the federal rules verbatim. In subsequent decades,
courts experimented with a variety of procedural and administrative
reforms including simplified evidentiary requirements for small-claims
cases, expanded discovery (including automatic disclosure of witnesses),
differentiated caseload management,increased judicial case management,

and alternative dispute resolution (ADR) programs.

One such reform—the summary jury trial—was developed in the early 1980s as a
way for litigants to obtain an indication of how a jury would likely decide a case,
providing a basis for subsequent settlement negotiations. Federal District Court
Judge Thomas Lambros, sitting in the Northern District of Ohio, is credited
with the original idea for the summary jury trial. In a 1984 article published

in Federal Rules Decisions, he described his efforts in 1980 to resolve two
personal injury cases using alternative dispute resolution techniques.? In spite of
numerous attempts, the parties had refused to settle, believing that each could
obtain a better outcome from a jury trial. It struck Judge Lambros that if the

parties could preview what a jury would do, they would be more likely to settle.

The procedure that Judge Lambros developed was essentially an abbreviated,
nonbinding jury trial before a six-person jury selected from a ten-person jury

panel.* The parties were given up to one hour to present an oral summary of

' Fep. R. Civ. Proc. Rule 1.

2103 F.R.D. 461 (1984).

3 The voir dire process was similarly abbreviated. Jurors completed a brief written questionnaire,
which eliminated the need to question jurors individually. The attorneys were each allocated
two peremptory challenges.



their respective cases. Although the attorneys

did not formally present evidence during the
proceeding, all representations about the evidence
had to be supported by discovery materials, such
as depositions, stipulations, documents, and formal
admissions that would otherwise be admissible at
trial. Accordingly, Judge Lambros employed this
technique only in cases for which discovery was
complete and no dispositive motions were pending.
The summary jury trial itself was private, and

no formal record kept of the proceedings. In spite
of this relative informality, Judge Lambros did
require that all parties with settlement authority
attend the proceeding. The parties were not
required to accept the jury’s verdict as a valid,
binding decision, and could later opt for a full jury
trial if desired. But some attorneys would stipulate
that a consensus verdict would be deemed a final
determination, permitting the court to enter a

judgment on the merits.

Over the four-year period from 1980 to 1984,

88 cases were selected for summary jury trial in
the Northern District of Ohio. More than half
ultimately settled before the summary jury trial
was held, and 92% of the remaining cases settled
after the summary jury trial. Judge Lambros
estimated that the procedure saved the court
more than $73,000 in jury fees alone. The savings
to litigants in reduced attorney fees and trial

expenses would be considerably more.

In Judge Lambros’s eyes, the summary jury trial
was a form of ADR that explicitly incorporated
the concept of trial by jury, but eliminated

the risk of a binding decision and the expense
associated with a lengthy jury trial. He justified
the use of the summary jury trial under the
authority of Rule 16 of the Rules of Civil
Procedure, which states that “the court may in

its discretion direct the attorneys for the parties
and any unrepresented parties to appear before

it for a conference or conference before trial for
such purposes as (1) expediting the disposition of
the action. . . and (5) facilitating the settlement
of the case.” But the success of the summary jury
trial, according to Judge Lambros, depended on
its procedural flexibility. He warned that the rules
adopted by the Northern District of Ohio were not
absolute rules to be followed in every case, much
less in every court. He encouraged other state and
federal courts to adapt the summary jury trial

format to comport with local circumstances.

Over the next three decades, a number of courts
across the country learned of Lambros’s summary
jury trial procedure or one of its procedural
offspring and implemented some variation in
their own jurisdictions in an effort to improve
civil case management. Most of these programs
share a few basic characteristics. For example,
they are designed specifically for factually and
legally straightforward cases involving lower-value

damage awards. Because the facts and law are



relatively simple, these cases require less discovery
and are trial-ready in a much shorter period of
time compared to other civil cases. Moreover, the
lack of factual complexity means that live expert
testimony is usually not required to explain the
nuances of the evidence to the jury. Assuming no
serious disputes about evidentiary authenticity

or foundation, the parties can stipulate to the
admission of documentary evidence to support
their respective positions at trial. The procedures
developed to manage summary jury trial
programs generally offer an earlier trial date,

a truncated pretrial process, simplified trial

procedures, or some combination thereof.

A close look at these courts, however, reveals

that although the details of these programs may
be superficially similar to Lambros’s procedure,
in many instances they were designed to address
very different problems than the unreasonable
litigant expectations identified by Judge Lambros.
Some courts found that a modified summary

jury trial procedure provided solutions to such
myriad problems as trial-calendaring obstacles,
disproportionately high litigation costs associated
with jury trials (especially expert witness fees),
dissatisfaction with mandatory ADR programs,
and inconsistent pretrial management associated

with the use of master calendars for civil cases.

These courts also introduced a variety of
modifications to Lambros’s basic procedure. For
example, some courts view their program as one
of several ADR tracks, while others view it as a
legitimate jury trial. In some courts, a regularly
appointed or elected trial judge presides over

the summary jury trial; other rules authorize

a magistrate, judge pro tempore, or even an
experienced member of the local bar to supervise
the proceeding. The size of the jury ranges from
as few as four to as many as eight jurors. Some
court rules expedite the trial date for cases
assigned to the program, but the trial procedures
themselves are identical to those employed for

a regular civil jury trial. Other rules mandate

an abbreviated trial, placing restrictions on the
number of live witnesses or the form of expert
evidence. Some programs result in a binding,
enforceable verdict as compared to the advisory
verdict rendered in Lambros’s procedure. Finally,
some programs permit the litigants to appeal an
adverse verdict while others severely restrict the
right to appeal. Even the name of the program
differs from court to court: summary jury trial,

short trial, expedited jury trial, etc.

This monograph examines the development,
evolution, and operation of summary jury

trial programs in six jurisdictions. In four of
these jurisdictions—Charleston County, South
Carolina; New York; Maricopa County, Arizona;

and Clark County, Nevada—the programs have



4 Introduction

States with Summary Jury Trial Programs
Described in NCSC Case Studies

been in operation for a decade or more. These
were chosen largely due to their longevity, which
provides a solid track record for assessing their
respective advantages and disadvantages. The
programs in the remaining two jurisdictions
(Multnomah County, Oregon, and California)
have been implemented more recently. In
addition to addressing perennial concerns about
uncertainty, delay, and expense, these programs
also focus on emerging concerns in civil case

processing, such as ensuring access to the courts

for lower-value cases and countering rapidly
deteriorating attorney trial skills due to underuse

in the contemporary civil justice system.

The respective programs are described as case
studies based on interviews that NCSC project
staff conducted with trial judges, attorneys, and
court staff during a series of site visits in 2011.
Where possible, the NCSC staff also observed
one or more summary jury trials in those courts.
Each case study describes the institutional and



procedural structure of the program and, if
available, objective information about the number
of cases assigned to these programs and their
respective outcomes. Because these programs
developed in response to different problems

and with different institutional constraints, the
case studies also include descriptions of those
factors and the impact they have had on program
operations. At the end of each case study is a
brief section with references and resources that
includes contact information for the program
supervisors or liaisons; citations to authorizing
statutes and court rules; and model motions,
orders, and forms employed in those programs.
The concluding chapter of the monograph
discusses lessons to be learned from these six
programs for courts that may be interested in

developing similar programs.

Some explanation about the terminology
employed in this monograph is in order. State
courts often use different terms to describe the
same thing. For example, all of the case studies in
this monograph describe programs implemented

in the trial courts of general jurisdiction in

their respective states. Because they are general
jurisdiction courts, they manage a variety of case
types—criminal, civil, family, and sometimes
probate and traffic. But the names of those
courts differ from state to state. New York State
refers to its general jurisdiction trial court as
the “supreme court.” Arizona and California
call them “superior courts.” Oregon and South
Carolina call them “circuit courts,” while
Nevada has the “district court.” Out of respect
for the local culture in each of these sites, this
monograph employs the local terminology in
the case studies. Readers who superimpose their
own institutional terminology may mistakenly
understand these programs to be housed within
limited jurisdiction courts, or perhaps even
appellate courts. The use of local terminology
applies as well to other potentially confusing
references, including those for trial judges, court
dockets and calendars, and court staff, including
clerks of court, commissioners, and court
administrators. To the extent that a site employs
local terminology in a way that might be easily
confused, the case studies include clarifying

footnotes or parenthetical descriptions.
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Introduction

South Carolina 9th
Judicial Circuit Summary Jury
Trial Program

Originated in Charleston County in

the 1980s. First modeled on the federal
summary jury trial procedure and
designed to adjudicate uninsured motorist
and small claims cases. Highest summary
jury trial volume is in Charleston

County, with limited use in Berkeley and
Dorchester counties. Statewide expansion
is currently under consideration.

6-person jury is selected from a 10-person
panel. Verdicts must be unanimous.
Parties have 2 peremptory challenges each.

Experienced trial lawyers, often with
mediation training, serve as “special
referees.”

No formal rules on procedures. Binding
decision. Special referee meets with parties
7-10 days before trial to rule on evidence
and arguments. Trial is not recorded,

no appeal.

Maricopa County
(Arizona) Superior Court Short
Trial Program

Implemented in 1997 by Judge Stanley
Kaufman in consultation with Civil Bench/
Bar Committee to address dissatisfaction
with mandatory arbitration program for
cases valued at less than $50,000.

4-person jury is selected from a 10-person
panel. Verdict requires 3/4 agreement.
Parties have 3 peremptory challenges each.

Judge pro tempore oversees trial only;
cases remain on superior court judges’
docket for all pretrial management
including appointment of arbitrator and/or
judge pro tempore.

Parties have 2 hours each to present

case; only 1 live witness testifies; all

other evidence admitted as deposition
summaries, documentary evidence in trial
notebook. No appeal except for fraud.

New York State
Summary Jury Trial
Program: Bronx County

Originated in Chautauqua County by
Judge Gerace in 1998. The program spread
to surrounding areas, then to Bronx and
other New York City burroughs, and is
now nearly statewide. The New York State
Office of Court Administration appointed
a statewide coordinator in 2006.

6-to 8-person jury is selected from a 16-to-
18-person jury panel. Verdict requires 5/6
agreement. Parties have 2 peremptories each.

2.5 dedicated judges assigned to summary
jury trial docket. Judges facilitate and rule
during trial, court attorney supervises
pretrial and voir dire.

Parties have 30 minutes for voir dire

(court attorney oversees), judge 15-minute
opening, charges on law 20 minutes,
10-minute openings, presentation in 1 hour
(includes cross), 10 minute rebuttal; no
more than 2 live/video witnesses, medical
witnesses limited to reports; 10-to-15-
minute closings. Primarily binding decisions
(not in upstate), no appeal. Judgment

not recorded.



Nevada 8th Judicial
District (Clark County)
Short Trial Program

Implemented statewide in 2000 to address
cost of litigation in lower-value cases,

the length of time to bring cases to trial.
Procedure established an alternative to
mandatory arbitration or as trial de novo
following appeal from arbitration. Non-
arbitration cases can stipulate to short
trial procedures.

4-person jury is selected from a 12-person
panel. Verdict requires 3/4 agreement.
Parties have 2 peremptory challenges each.

Judge pro tempore oversees all pretrial
management and trial activities.

Parties have 15 minutes of voir dire; 3 hours
each to present case; jury verdict is binding,
enforceable judgment, but can be appealed
to Nevada Supreme Court; short trial rules
strongly encourage expert evidence by
written report. Jurors given trial notebook
with key documentary evidence.
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Multnomah County, Oregon
Expedited Civil Jury Trial
Program

Implemented statewide May 2010.
Originated as a parallel effort by the
Oregon ACTL and a Special Committee
of the Multnomah County Circuit Court
to address the implications of vanishing
trials for legal practice. The Multnomah
County Circuit Court was also concerned
about problems associated with master
calendar for civil cases. Multnomah
County was first to implement the ECJT.
The first trial was held in August 2010.

6-person jury. Verdict requires 5/6
agreement.

ECIJT trials are assigned to a circuit court
judge for all pretrial management and trial
proceedings.

All trial procedures same as for regular
jury trials, although shorter voir dire

due to reduced panel size. Parties are
encouraged, but not required, to minimize
live witness testimony. No time limits. No
limits on appeal.

California Expedited Jury
Trial Program

The Expedited Jury Trials Act, California
Rules of Court and Expedited Jury Trial
Information Sheet became effective
January 2011. The procedure was
developed by the Small Claims Working
Group composed of members of the
Judicial Council’s Civil and Small Claims
Advisory Committee.

8-person jury, no alternates. Verdict
requires 3/4 agreement. Parties have 3
peremptory challenges each.

Judicial officers assigned by presiding
judge; may be temporary judge appointed
by court, but not someone requested by
the parties.

Parties and judge have 15 minutes voir
dire; 3 hours each side for presentation
of case (witnesses, evidence, arguments).
Parties can agree to many modifications,
e.g., evidentiary issues, timing of filing
documents, fewer jurors needed for
verdict, time for voir dire, allocation of
time per side. Verdict is binding; very
limited appeals or post-trial motions.



Charleston County’s
Summary Jur TI‘ICIl
Program: A F?;xﬂole
Alternative to
Resolve Disputes

The summary jury trial (SJT)* is a creative compromise among the local civil
bar, the judges of the Ninth Circuit, and the Clerk of Court to augment the
supply of a scarce judicial resource (time) with knowledgeable local attorneys
to serve as temporary judges in civil trials in exchange for the use of relatively
abundant court resources (courtrooms and jurors) with which to try cases.
Thus far, the SJT program has been remarkably successful in Charleston
County, so much so that there are proposals to expand the SJT model statewide
to more effectively use judicial resources and reduce existing backlogs. The
challenge of expanding the program statewide depends on either replicating
the same conditions seen in Charleston County in other jurisdictions or
providing sufficient flexibility in the program’s procedures to address each
jurisdiction’s unique conditions. This case study is based on interviews with
judges, lawyers, the clerk of court, and South Carolina’s Chief Justice Jean
Hoefer Toal, along with observations of an SJT" conducted in August 2011
during a visit to Charleston County in the Ninth Judicial Circuit.®It describes
the program’s history and current operational procedures. It then discusses the

proposal by the chief justice to expand the program statewide.

* There is some dispute about how best to refer to the program. Traditionally, the program
was modeled after the federal “summary jury trial,” and as such, the name has transferred.
Proponents of the term “summary jury trial” argue that if the alternative term, “fast track
jury trial” were used, litigants who opted for this program may believe that the case is set on a
separate or faster track to reach a trial date, thereby conferring special treatment, which is not
necessarily true. On the other hand, proponents of the term “fast track jury trial” are concerned
that using the term “summary jury trial” may be confused with the limited jurisdiction
magistrates court, referred to as “summary court.” For the purposes of this publication, we will
refer hereinafter to the program as the summary jury trial (SJT).

> The NCSC team observed a SJT that was recreated from a previously held SJT. The attorneys
presented the actual case facts; stand-in actors presented the testimony of the actual witnesses.
The attorneys and SJT judge reenacted the procedures as used in the original SJT.

® The description of the SJT is based on the experiences of Charleston County. Variations in local
practice are noted where applicable, but the NCSC did not observe or interview anyone outside
of Charleston County during its site visit.



B NCSC Site Visit
Program Availability

South Carolina

Charleston
County

The circuit court in Charleston County, South
Carolina hears both criminal and civil cases.

Civil disputes are heard by the civil branch of

the Circuit Court, the Court of Common Pleas.
Although there is no jurisdictional minimum for the
court of common pleas, the limited jurisdiction
court, the magistrates court, has a maximum limit of
$7,500. The SJT is voluntary for civil litigants who
file claims in the court of common pleas. While the
SJT has been used for a wide range of cases, nearly
half of those utilizing the SJT option are parties

in motor vehicle disputes. Motor vehicle trials
comprise nearly half of the court’s civil jury trials;
in the last five years the percentage of automobile
jury trials in the Court of Common Pleas ranged
from a low of 43% in 2009 to a high of 63% in 2008.

The SJT was first used in Charleston County by
attorneys and judges who had exposure to this
practice in the federal courts. SITs have been
held primarily in the Ninth Circuit (Charleston
and Berkeley counties), with some limited use

in the First Circuit (Dorchester, Orangeburg,
and Calhoun counties). It is undocumented as to
when the first trial was held ("mid-1980s), but
the trials were originally nonbinding, as modeled

after the federal court program.

The federal model, used as a basis for the
summary jury trial in Charleston County, was
defined by four key features: (1) trials are short,
(2) relaxed rules of evidence apply, (3) litigants
avoid costly expert witness fees with fewer

live witnesses testifying, and (4) the verdict

is nonbinding. The federal model was largely
an adaptation used by federal courts in South
Carolina based on Judge Lambros’s program.

It was used as a mandatory case management
technique, requiring parties to submit to
compulsory SJTs before trying a case to a jury.’
The current program, as used in the Court of
Common Pleas in Charleston County, diverges
from the federal model in two ways: (1) it is an
attorney-controlled program in which entry into
the program is by mutual consent, and (2) the
verdict is now binding rather than an advisory
opinion on which to base subsequent settlement

negotiations.

" Lucille M. Ponte, Putting Mandatory Summary Jury Trial
Back on the Docket: Recommendations on the Exercise of
Judicial Authority, 63 Forpaam L. Rev. at 1085 (1995).



The original adaptation of the federal model

into the Ninth Circuit Court occurred in a very
informal manner. Several mock jury trials were
held in which attorneys paid the jurors directly
for their time. Verdicts were originally treated as
an advisory decision. However, as the use of this
technique evolved and gathered traction among
the local bar, the clerk of court and Judge Vick
Rawl advocated for and secured the use of binding
summary jury verdicts, particularly if the trials
used court facilities, but also as a way to clear the
court’s calendar, allowing circuit court judges to
hear other cases. As Chief Justice Toal puts it, “it
is a big safety valve for backlog issues.” Moreover,
it is a compelling argument to convince attorneys
who saw the federal model as an ineffective use of

resources only to arrive at an advisory decision

that this was a viable option for resolving disputes.

Judge Rawl and Judge Daniel Pieper, along with
the clerk of court, Julie Armstrong, and members
of the bar, such as Sam Clawson, Paul Gibson,
and Matt Story, all had a hand in shaping the
procedures for the Ninth Circuit’s program.
Judge Pieper was the primary judicial force
behind the SJT and facilitated its development.
The clerk of court and Judge Pieper held a bench

and bar meeting to acquaint the bar with the SJT,

present it as a viable and inexpensive option to
resolve cases, and actively solicit any concerns or

questions they may have.

In Charleston, the SIT is primarily an attorney-
controlled program that encourages the
resolution of legal issues. The SJT program
operates about midway along a continuum

from mediation and arbitration on one end

to the traditional jury trial on the other.

While some other programs described in

this monograph underwent development
formally by a stakeholder-planning group, this
program developed more organically; it was

not specifically designed to address any one
problem. Instead, the SJT has evolved, primarily
by members of the local bar, as a means to work
around unsatisfactory options along the dispute

resolution continuum.

Traditional arbitration has a reputation among
some lawyers as enforcing too much rigidity

and resulting in unsatisfactory awards. As
support for that opinion, court data indicate that
approximately 90 percent of all cases diverted to
ADR return to the court docket. According to
members of the bar, arbitrators will often try to
please both parties, rendering a decision that is

unfavorable to both.

On the other hand, jury trials in South Carolina’s
circuit court are assigned to a rolling docket.
Rule 40 of the South Carolina Rules of Civil
Procedure dictate that when a case is placed

on the jury trial roster, it can be called for



trial after 30 days. Depending on the number

of judges sitting during the term of court (720
cases assigned per judge per court term), the
case is subject to be called at anytime during
the assigned term (typically a one-week period).
However, all other cases that appear on the jury
trial roster, not necessarily restricted to those
assigned that week, are also subject to be called
with only a 24-hour notice. The certainty of
knowing the trial date is, therefore, subject to
whether other cases scheduled for that week’s
term of court settle or file for a continuance. This

presents a challenge to attorneys who must, on

short notice, manage client and witness schedules.

The SJT affords attorneys a clear benefit—a date

certain for trial.

All SJTs are held before a special referee, who
is jointly selected and hired by the attorneys
in the case; the parties usually split the fee

of approximately $1,000 equally. Pursuant to
§14-11-60 and South Carolina Rules of Civil
Procedure 39 (see Contacts and References:
Charleston County Summary Jury Trial), the
parties agree to try the case through an SJT
before a special referee, hereinafter referred to
as the “SJT judge.” The presiding circuit court
judge, upon agreement by the parties, may in
any case appoint an SJT judge who has all the
powers of a master-in-equity and thereby has
authority to rule in the case as if he or she were
a sitting circuit court judge. Typically, the SJT
judges are practicing attorneys, well-respected

among the members of the local bar, certified in

mediation, and have an active legal practice in
the community. To communicate their role to the
jurors at trial, some SJT judges ceremoniously
put on the judge’s robe in the presence of the
jurors as they explain their responsibilities in

presiding over the trial before them.

The SJT affords the parties a much-welcomed
method of pretrial management that is largely
absent in non-SJT cases. Seven to ten days before
the trial date, the attorneys meet with the SJIT
judge to agree on the expectations for the trial.
At this planning session, the parties also discuss
any evidentiary rulings that are at issue and
agree to the charges that will be given to the
jurors, minimizing surprises at trial. The South
Carolina civil trial docket management otherwise

rarely affords this opportunity.

One substantial benefit of hosting SJTs in
Charleston is the availability of courtrooms,
primarily as a result of a new courthouse
constructed following Hurricane Hugo, which hit
South Carolina in 1989. SJTs are held in a regular
courtroom of the circuit court. The attorneys in
the case coordinate with the SJT judge to select a
date, contact the court, and request the use of a
courtroom. Once this occurs, the case is officially

removed from the court’s jury trial docket.

Jurors who serve on an SJT are selected by a
circuit court judge from the same pool as all
civil juries. On Mondays, six jurors are selected

from a ten-member panel, with two peremptory



challenges allowed per party. In South Carolina,
the procedure for all jury trials is to use a
bifurcated jury selection process. A circuit court
judge conducts voir dire for all trials scheduled

for the week. The case is then assigned to another
circuit court judge who presides over the trial.
This process, as applied to the SJT, allows
attorneys in the case to propose voir dire questions
to the circuit court judge assigned to oversee

jury selection. The circuit court judge usually
completes jury selection in approximately ten
minutes per case. Once jurors are selected, they
are briefed on their responsibilities and directed to

report to the assigned courtroom for the SJT.

Jury service is for one week or the length of a
trial. As such, jurors who serve on an SJT are
afforded a comparatively short length of service.
After completing jury service, jurors receive an
exemption from further jury service for three
years. Jurors are compensated at $10 a day, along

with reimbursement for mileage.

Trials are held in courtrooms, and are open to
the public.® Typically, trials last no more than

one day, occasionally continuing on to a second
day. The day begins at 9:00 AM with a break for
lunch around 12:30. The case is usually submitted
to the jury by 2:30 or 3:00 PM. On average,

jury deliberations last two hours. Trials are not
scheduled for Fridays to avoid the potential for a

weekend interruption.

SJTs offer attorneys greater flexibility in the
presentation of evidence, which translates into
potential costs savings. There are no specific time
limits enforced on the parties, but the attorneys
generally agree to a condensed presentation of
evidence. Part of the condensed evidence includes
the use of video testimony or depositions, when
needed, which drastically reduces the cost of
experts; expert witnesses for SITs typically do
not testify live in court. The parties routinely
agree to exceptions to the South Carolina Rules
of Evidence that are specified in a Consent Order
that the parties submit to a sitting circuit court
judge. With the exception of these agreed-upon
changes stated in the Consent Order, the SJT
judge will conduct the trial in accordance with
the South Carolina Rules of Evidence. However,
no clerk or reporter is present as there is no

formal record of the proceedings and no appeal.

While the unanimous six-person jury decision

is binding on the parties, the court does not

have the power to enforce the judgment. During
interviews with the participants, however, no
circumstances arose in which enforcement was at
issue. A copy of the verdict may be placed in the
case file, but there is no requirement or formal
judgment entered into the case management
system.’ Currently, the clerk’s office in Charleston

County manually tracks all SJTs.

8 Steven Croley, Summary Jury Trials in Charleston County,
South Carolina, Loy. L.A. L. Rev. at 1618-19 (2008). Croley
reported observations to the contrary. Interviews and
observations by NCSC revealed that this is incorrect or, at
minimum, is no longer private as described by Croley.

 An exception was noted by interviewees that Berkeley County
records the verdict as a judgment that must be satisfied.



Jurors are not afforded the opportunity to

take notes during the trial. In fact, jurors are
specifically asked not to take notes. Despite
widespread acceptance of this practice (over
two-thirds of both state and federal courts permit
notetaking)'* the need in a shortened, summary
trial may be less consequential as compared to
the need in a lengthier jury trial. Moreover, the
summarized materials are provided to the jurors
for purposes of deliberation, and jurors are
permitted to ask questions, in writing, through

the bailiff during deliberations.

As stated previously, most SJTs are simple
automobile torts. Although the program is
designed for a wide range of disputes, some
Charleston attorneys believe SJTs are best suited
for motor vehicle claims or cases in which
liability is not at issue. Yet others advocate

that the SJT has been successfully used in more
complex cases; in one case, the reported damage
award was $600,000.

The consensus opinion in Charleston among its
users is that the SJT benefits all; as one attorney
said, “Both sides win in this process—quicker,
cheaper, and with certainty.” The benefits extend
to the litigants, the attorneys, the court, and

10 HoN. GREGORY E. MizE, PAuLA HANNAFORD-AGOR, AND

NicoLE L. WATERS, THE STATE-OF-THE-STATES SURVEY OF
Jury IMPROVEMENT EFFORTS: A CoMPENDIUM REPORT 32 (2007).

even the jurors. The SJT judges and attorneys
interviewed in Charleston agreed that the only one
who loses with a SIT is possibly the expert, who is

not afforded a witness fee to appear in court.

From the litigant’s perspective, the parties are
given their “day in court” without the costs
associated with a full trial. This method affords
the parties a chance to tell their story to a
jury that decides the case. Another benefit to
litigants is the possibility of receiving payment
more expeditiously. Virtually all parties enter
into a high/low agreement when opting for an
SJT. While the low can vary depending on the
negotiated agreement between the parties, the
high is typically the insurance policy limit.

As an incentive for the plaintiff to agree to the
high/low, the plaintiff may be able to secure

a disbursement of the agreed low figure upon

entering into the agreement.

By far the most compelling benefit of the SJT
from the attorneys’ perspective is the trial date
certainty. Charleston attorneys, considering the
unpredictability inherent in the rolling docket
system, applaud the benefits enjoyed by having a
trial date scheduled with certainty. Logistically,
this facilitates the attorneys’ ability to predictably
schedule witnesses and clients. Attorneys also
suggest that having the option of a SJT, similar to
the litigant’s benefit of having their day in court,
allows efforts during discovery to be meaningful,
as attorneys are able to make use of what was
gathered in deposition. Additionally, attorneys

praise the SJT as an opportunity for younger



attorneys to gain trial experience. The decline in
trial rates nationwide has contributed to a lack of
trial experience by new attorneys. Overall, the SJT
provides attorneys with yet another mechanism

to move difficult cases (or difficult clients, who
may have reached an impasse in settlement

negotiations) along.

Similarly, the court is encouraged by the
program’s ability to procure progression toward
resolution in difficult cases. When parties

opt for an SJT, this frees circuit court judges

to try other cases and maximizes the use of
judicial resources. Ultimately, the court is able
to redistribute resources where there is the
greatest need. [t maximizes judicial resources
and reduces backlog. For example, jurors and
courtrooms are an available resource, judge time
is more limited. When civil cases are diverted to
a SJT, judges can shift their time and attention
to other issues, such as the criminal case
backlog. This bolsters the court’s capacity to

resolve disputes and serve the public.

Jurors also share in the program’s benefits.
Juror exit interviews suggest that SJT jurors
feel the process is smoother and attorneys are
better prepared. A common complaint of jurors
nationwide is that their time is not respected.
As anecdotal testament to improved juror
satisfaction with SJTs, one juror approached an
SJT judge at a local establishment and shared
his unique perspective after having served on

both a regular jury trial and an SJT. This juror

interpreted the lack of objections, interruptions
in the presentation of evidence, and the minimal
sidebars in the SJT as admirable preparation by
the attorneys and enhanced organizational skills
by the SJT judge.

Undoubtedly as a result of the previously
described benefits, the SJT has caught the
attention of Chief Justice Toal, who plans to
promote the program as a feasible dispute
resolution alternative statewide. She is currently
reviewing requests submitted to the South
Carolina Supreme Court to expand the program

to Horry and Beaufort counties.

The SJT, while it serves a clear benefit to those
who choose it as well as to the court and the
jurors, has several challenges to be a viable
statewide option for resolving civil disputes in
South Carolina. The court will need to consider
attorney comfort with use of relaxed rules of
evidence, the level of attorney preparation
necessary to accommodate summary presentation
of evidence, the availability of additional
resources in the case of program expansion, and
necessary efforts to market the program, all with
an earnest consideration of the local culture,

including specific jurisdictional needs.



SJT attorneys admit that while the day of trial
is relatively smooth and efficient, an SJT can
require as much, if not more, preparation

than a traditional jury trial. A key benefit of
the program is its flexibility. However, that
advantage may also work to its detriment, in
the perspective of some attorneys, as it requires
experience to understand how best to negotiate
relaxed use of the evidentiary rules. In effect,
there is less predictability for newer, less

experienced attorneys.

While South Carolina boasts of very short voir
dire times, the timing as to when the jury is
selected varies by preference of the judge assigned
for that term. Some judges will select the SJT
panel first; others will exhaust the selection of all
of the common pleas panels before the SIT panel
is selected, which requires the SJT attorneys to

be present and prepared to begin the SIT, though
generally no later than midday, depending on

the selection judge’s practices. Either way, other
courts will have to consider how best to implement

jury selection practices for SJTs.

While Charleston is blessed with available
courtrooms, other courthouses around the state
will have to consider the availability of courtrooms
or other suitable facilities in which to conduct

the trial. The availability of human resources,
both jurors and court personnel, is another
consideration. For example, in Charleston County,

the courtrooms access secure areas for circuit

court judges that require a deputy marshal to be
present when courtrooms are in use. As a result,
use of courthouse facilities may also require

staffing of specific court personnel.

In considering statewide expansion, Chief Justice
Toal, and the South Carolina Supreme Court,
may adopt a rule for mandatory arbitration

and provide the SJT as an opt-out alternative.
The Chief described it as “a carrot and stick
approach.” Without adding additional judgeships,
attorneys from across the state must be trained
in the necessary procedures to facilitate the
program’s expansion. In October of 2011, the
Supreme Court passed a rule that requires all
attorneys to be listed in a statewide database.
This database will enable statewide coordination,
through the administrative office of the courts, to
maintain a roster of potential SJT judges.

The case management system does not currently
provide a disposition code for tracking SJTs.
Thus, statewide coordination would necessitate a
data collection system using this code so that the
clerks of court can manage and predict trends in
the use of SJTs. Staff from the Charleston County
Clerk of Court’s office agreed data tracking was
needed; they graciously shared data collected
manually that tracks the number of civil trials
(both SJTs and circuit court jury trials) held in
Charleston County in the past five years. These
data reveal a slight downward trend in the
number of SJTs, despite an upward trend in civil
filings generally (see Figures 1 and 2).



Number of Cases

1

1

Number of Trials

16 Charleston County, SC Summary Jury Trial

Figure 1. New Civil Cases Filed in
Charleston County
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It is noteworthy, however, that SJTs amount to
nearly half of the total number of civil jury trials
in 2006 and approximately one-quarter in 2007
through 2010. These data demonstrate that the
SJT is a significant tool in resolving disputes.
Figure 2. Civil Jury Trials Held in
Charleston County
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An expansion of the program to other courts
across South Carolina will require a concerted
marketing effort. For one, Chief Justice Toal
indicated the need for someone to serve as a
statewide coordinator, overseeing the program.
Moreover, a marketing effort requires that the
plaintiff and defense bars both embrace the SJT.
Repeat defendants, such as insurance carriers, as
well as the plaintiff’s bar, will need to believe that
the program offers a fair process - one that is not
perceived as advantageous to one side or the other.
In the recent past, Charleston attorneys traveled
out of state to speak about the Charleston SJT.
Their presentation to a mixed group of attorneys
was initially met with resistance. Yet, when

the audience heard about the program from an
attorney who has tried cases before a summary
jury (i.e., a plaintiff’s attorney speaking to the
plaintiff’s bar and a defense attorney speaking
directly to the defense bar) the message was
more readily received and the SJT was seen as a

legitimate method of resolving a case.

Attorneys who actively use the program in
Charleston County suggest that replicating
Charleston’s SJIT model elsewhere without
institutional credibility will not be fully
embraced by members of the bar in other
communities. Certainly, garnering the support
of state leadership, such as the chief justice, the
administrative office of the courts, and the clerks
of court, is not only advisable, but necessary.
Yet even with support of state-level leadership,
the implementation in each circuit must be
thoughtful with respect to the local legal culture
and case-processing needs of the jurisdiction.
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It is incumbent upon a jurisdiction adopting the of the procedures without strategic planning runs
SJT to plan for flexibility with which to tailor the the risk of introducing pitfalls and challenges
program to address the needs and challenges of where previously none existed.

that particular jurisdiction. Wholesale adoption

Contacts and References: Charleston County
Summary Jury Trial Program

Contact

Samuel R. Clawson Julie J. Armstrong
Licensed in SC & NC Clerk of Court

SC Certified Circuit Court Mediator 100 Broad Street, Suite 106
126 Seven Farms Drive, Suite 200 Charleston, SC 29401-2258
Charleston SC 29492-8144 Phone: (843) 958-5000
Phone: (843) 577-2026 Ext. 275 Fax: (843) 958-5020

Fax: (843) 722-2867 | Mobile: (843) 224-2401
Website: www.clawsonandstaubes.com

Email: sclawson@clawsonandstaubes.com

Relevant Statutes/Rules

S.C. Code Ann. §14-11-60 (La. Co-op. 1976): In case of a vacancy in the office of master-in-equity from interest
or any other reason for which cause can be shown the presiding circuit court judge, upon agreement of the
parties, may appoint a special referee in any case who as to the case has all of the powers of a master-in-equity.

The special referee must be compensated by the parties involved in the action.

Per consent order appointing special summary jury trial judge per S.C. Code Ann. §14-11-60 and by South Carolina
Rule of Civil Procedure 39 gives permission to the parties to try a case in a jury trial before a special referee.



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

C/A:

~— — ~—

COUNTY OF CHARLESTON

CONSENT ORDER
APPOINTING A SPECIAL
SUMMARY JURY TRIAL
JUDGE

Plaintiff,

VS

Defendant.

vvvvvvvvvv

WHEREAS, counsel has agreed to allow to serve as a special
master in the Summary Jury Trial proceedings; and

ORDERED, ADJUDGED AND DECREED that is to serve as a
special master for the purpose of the binding Summary Jury Trial and he shall have the
authority to rule on all matters with regard to procedures and evidence as if he/she was
a sitting Circuit Court Judge, subject to the Order Granting a Summary Jury Trial.

AND IT IS SO ORDERED this day of , 2012, at

, South Carolina.

Chief Administrative Judge

| SO MOVE: WE CONSENT:

By: By:

Attorney for Defendant Attorney for Plaintiff



IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

~— N ~—

COUNTY OF CHARLESTON C/A:
)
Plaintiff, ) CONSENT ORDER
) GRANTING SUMMARY
VS ) JURY TRIAL
)
)
)
Defendant. )
)

WHEREAS, the parties have a dispute with regard to the value of this case; and

WHEREAS, the parties wish to seek a Summary Jury Trial in order to assist in
establishing a binding settliement value in this case’; and

WHEREAS, the parties have agreed to bear their own cost, regardless of the jury
verdict; and

WHEREAS, the parties agree that the Defendant admits to simple negligence,
and that the only issues to be decided by the Summary Trial Jury are proximate cause
and actual damages, and

WHEREAS, the parties wish to simulate, as close as possible, a jury trial as to
the issues of proximate cause and actual damages only; and

WHEREAS, the parties have agreed to allow the admission of medical records,
reports, bills, Affidavits, depositions and video depositions in lieu of live testimony,
telephonic or video depositions, and

WHEREAS, each party agrees to provide the other party with copies of all such

' The parties have agreed that the jury verdict will be binding, subject to the terms and conditions of a
letter of agreement, signed by counsel, to be disclosed only after a verdict has been rendered.



medical records, reports, bills, Affidavits, depositions, video depositions, telephonic or
video depositions and any other documents upon which either party intends to rely
and/or introduce into evidence at least fourteen (14) days prior to the scheduled
Summary Jury Trial; and

WHEREAS, the parties agree that any reply Affidavits or documents to be
introduced in reply to the other party's case shall be presented to the other party at least
three (3) days prior to the date scheduled for the Summary Jury Trial. It is therefore,

ORDERED, ADJUDGED AND DECREED that Charleston County may make
available a courtroom facility and not more than ten (10) jurors from the jury venire for
that week so that the parties may select a jury of six (6) to hear the case. It is
furthermore,

ORDERED, ADJUDGED AND DECREED that a special master is to be
appointed by the Chief Administrative Judge with consent of both parties for the
purpose of the binding Summary Jury Trial and he/she shall have the authority to rule
on all matters with regard to procedures and evidence as if he/she was a sitting Circuit
Court Judge, subject to this Order. It is, furthermore,

ORDERED, ADJUDGED AND DECREED that the procedures outlined
hereinabove concerning the use of medical records, reports, bills, Affidavits,
depositions, video depositions, or video depositions and other documentary evidence
shall be utilized at the Summary Jury Trial and the procedures for providing those
documents to opposing parties are hereby adopted as a part of this order. It is,

furthermore,



ORDERED, ADJUDGED AND DECREED that the parties shall be entitled to
utilize the subpoena power authorized by the South Carolina Rules of Civil Procedure to
compel attendance of witnesses, if necessary, at the Summary Jury Trial.

AND IT IS SO ORDERED this day of , 2012, at

, South Carolina.

Chief Administrative Judge

| SO MOVE: WE CONSENT:

By: By:

Attorney for Defendant Attorney for Plaintiff



The Short Trial

Program in the
Maricopa County
Superior Court:
Has It Outlived lts
Usefulness?

The short trial program in the Maricopa County Superior Court originated
in discussions by the court’s Civil Study Committee, a bench-bar committee
composed of experienced civil trial attorneys who meet periodically with
the presiding civil judge and other judges assigned to the Civil Division

to discuss problems and concerns. A frequent topic during the mid-1990s
was dissatisfaction by both the plaintiff and defense bars with the court’s
mandatory arbitration program for cases valued at $50,000 or less. Under
local court rules governing the mandatory arbitration program, all attorneys
licensed by the state of Arizona with four or more years in practice and a
professional mailing address in Maricopa County were required to serve

as arbitration hearing officers for cases assigned to mandatory arbitration.
It did not matter that the attorney may have had little or no experience in
arbitration proceedings or interest in civil litigation generally. The court did
not provide training for arbitrators, and compensation for this service was a
negligible $75 per hearing day, so most lawyers had little financial incentive to
spend time preparing for and conducting the arbitration hearing or drafting
a decision. As a result, plaintiffs’ attorneys complained of unwarranted
arbitration decisions for defendants while defense attorneys complained of
unreasonably high arbitration awards for plaintiffs. For both sides of the civil
bar, the only upside to the mandatory arbitration program was the fact that
arbitration decisions were nonbinding and litigants could appeal an adverse

decision and request a trial de novo in the superior court.

Under the leadership of Judge Stanley Kaufman (ret.), who was presiding
judge of the Civil Division at the time, the committee implemented the

short trial program in 1997 as an alternative for civil litigants who wanted



B NCSC Site Visit
Program Availability

to appeal an unsatisfactory arbitration decision

or bypass mandatory arbitration altogether. The
program grew consistently from a few dozen

trials per year in the late 1990s to more than

one hundred in 2002, but then the local civil bar
seemed to lose interest. The numbers of short trials
dwindled to 50 or fewer per year in 2003 and 2004,
and averaged only 18 per year from 2005 through
2009. Only 9 short trials were conducted each year
in 2010 and 2011. This case study examines the
rise and fall of the short trial program and the
factors that have contributed to its demise in the

Maricopa County Superior Court.

Arizona

Maricopa
County
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General Description
of the Short Trial
Program

The short trial program in the Maricopa County

Superior Court allows civil litigants to opt for

a streamlined jury trial as an alternative to

mandatory arbitration or as an appeal from

an unfavorable arbitration decision. Short trial

procedures are also available to litigants in cases

that are not subject to mandatory arbitration.

Both parties in a civil case must stipulate

to participation in the program by filing a

notice in the superior court. Upon receipt of

the motion for short trial, the judge presiding

over the case refers it to the ADR Coordinator

to schedule a trial date and select a judge pro
tempore to preside over the short trial. Short
trials are generally scheduled within 90 days of
the referral.'' Judges pro tempore serve pro bono.

Qualifications for judges pro tempore are the

same as those for superior court judges—namely,

that they be attorneys licensed to practice in

Arizona, in good standing, and with a minimum

of five years of practice experience.'> Currently

40 judges pro tempore have volunteered to

preside over short trials.

' There has been a gradual change in case management
practices in the Civil Division in recent years. Rather than
setting the trial date at a preliminary case management
conference, many judges assigned to the Civil Division
now defer setting cases for trial until all discovery and
dispositive motions are complete. Only one or two trials
are scheduled each week. As a result, jury trials are now
being set two to three years into the future.

12 Judges pro tempore work in all areas of the court; those
judges assigned to the Civil Division regularly conduct

settlement conferences as part of routine pretrial case
management.



Under the short trial rules, the parties select a
four-person jury from a panel of ten prospective
jurors (civil jury trials in the Superior Court
usually have 8 jurors). The parties are allocated
three peremptory challenges each. If one or
more jurors are excused for cause, the number of
peremptory challenges is reduced accordingly,
and the first four qualified jurors are impaneled.
The trial procedures permit the parties up to two
hours each to present their case; however, they
are restricted to only one live witness. All other
evidence is admitted as documentary evidence
in a trial notebook given to jurors as soon

as the jury is sworn and the trial begins. The
time and live-witness restrictions are intended
to minimize litigation costs. During the trial,
jurors are allowed all of the decision-making
aids available to jurors in civil cases in the
superior court: they are permitted to take notes,
to submit written questions to witnesses, and to
discuss the evidence among themselves before
final deliberations. In addition to the evidence
presented at trial, the trial notebooks contain the

final jury instructions.

After the evidentiary portion of the trial is
complete and the trial attorneys have made their
closing arguments, the jury retires to deliberate.
Three of the four jurors must agree to render

a valid verdict. Once they have done so, the
verdict is binding on the parties. If the trial was
an appeal from an unsatisfactory arbitration
decision, the verdict for the prevailing party at
trial must better the arbitration decision by at

least 23%, or the losing party at trial can collect

reasonable attorneys’ fees and expert witness
fees.!* No appeal from the verdict is permitted
except for fraud. To date, no appeal from a short

trial has been documented.

Most short trial cases are lower-value personal-
injury cases, especially automobile torts involving
soft-tissue injuries. In the past two years, only
two trials involved claims other than personal-
injury automobile torts; both were breach-of-
contract cases. In many short trial cases, liability
is conceded and the damage award is subject to
a high-low agreement. The plaintiff win rate has
averaged 88% over the past two years, but the
vast majority of awards were less than $8,000.
Only three of the short trials were appeals

from an arbitration decision; in the remaining
cases, the litigants had opted out of mandatory
arbitration altogether. The trials themselves are
conducted in any available courtroom in the

superior court building.

The short trial program began on a fairly
optimistic note. Ori ginally designed as

a mechanism for litigants to avoid the
unpredictability of mandatory arbitration or
appeal from an unfavorable arbitration decision,

it offered a solution for longstanding complaints

13 Rule 77(f).
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about that program. For those who opted out

of mandatory arbitration altogether, it also
avoided the possibility of incurring expenses for
reasonable attorneys’ fees and expert witness
fees if the short trial verdict did not improve the
arbitrator’s decision by at least 10%.'" Although
trial delay was not perceived as a serious problem
at that time, litigants also believed that they
could get a trial date faster under the short trial
program than in the superior court. Anecdotal
reports suggest that local insurance carriers,
who were generally skeptical about whether
arbitration awards reflected the same amount of
damages that juries would award, were largely
enthusiastic about the opportunity to develop a
representative sample of jury awards on which to
base settlement negotiations. Once the program
was in place, it received a great deal of publicity
and support from Judge Kaufman and judges
assigned to the civil bench. As a result, the short
trial program enjoyed a great deal of popularity
during its early years, reaching a peak of 108
short trials in 2002 (see Figure 3).

Figure 3. Short Trials Held in the Maricopa

County Superior Court (2000-2011)
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Beginning in 2003, however, the number of short
trials dropped off precipitously due to a variety of
factors. Anecdotal reports suggest that arbitration
awards gradually became more aligned with

civil jury awards. This significantly diminished
incentives for both plaintiff and defense counsel

to appeal from arbitration judgments, especially
given the risk of paying attorneys’ fees and expert
witness fees to the opposing party if the appellant
failed to improve the award by at least 10%. In
2007 the arbitration appeal penalty was increased
to 23%, further reducing incentives to appeal
from mandatory arbitration.

In addition to the strong likelihood that a

jury verdict would not differ enough from an
arbitrator’s decision to make it economically
worthwhile to appeal, increasing numbers of
civil trial attorneys began to question whether
it made sense to seek a jury trial given the
increased time and effort involved in preparing
for and conducting a jury trial. Preparation for
an arbitration hearing generally required only
an hour or two, and the hearing itself rarely
took more than a couple of hours, at most. Jury
trials, on the other hand, required a great deal
of preparation—intellectually, emotionally,
and logistically—and would likely consume an
entire day. In essence, the perceived benefits

of a jury trial were considerably less than the
combination of increased costs and increased risk
of an adverse outcome, even if a litigant were
simply considering the choice of opting out of
mandatory arbitration in favor of a short trial.

4 In 2007 the arbitration appeal penalty was increased to 23%.
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Procedural restrictions on short trials were
widely viewed as additional barriers. Some
attorneys expressed concern that the limits

on the number of live witnesses and time
constraints interfered with their ability to
present a compelling argument for their clients.
They believed that live testimony by witnesses,
especially expert witnesses, was critical to
witness credibility. Moreover, two hours was
insufficient time in which to present all of the
supporting documentation in the trial notebook;
attorneys were doubtful that jurors took the
time during deliberations to review documents
that were not specifically referenced during trial.
Litigants with meritorious cases could always
choose a regular jury trial before an eight-person

jury with no time or witness restrictions.

The inability to appeal an adverse verdict for any
reason other than fraud also made the short trial
option much less palatable than waiting for a full
jury trial in the superior court. As one judge pro
tempore noted, the only advantage of the short
trial program for many plaintiff lawyers is that

it offers a convenient forum in which to get rid
of “dog cases” or appease an unreasonable client

without appearing to abandon the client entirely.

Finally, in 2003, Judge Kaufman retired and the
short trial program lost its most enthusiastic
champion on the trial bench. Although many of
the trial judges viewed the short trial program
in a positive light, none stepped in to take Judge

Kaufman’s place to continue marketing the

short trial benefits to the trial bar. Because the
program lacked strong judicial support, the short
trial program lost its institutional stature and

became “just another” optional ADR track.

Current Pros and
Cons of the Short
Trial Program

In spite of its relative lack of popularity, some
trial attorneys continue to support the short trial
program. One frequent participant in the Short
Trial program prefers the short trial format to
regular jury trials because she believes she can
present evidence more clearly and persuasively
than most witnesses can, especially expert
witnesses. She also noted that, compared to
superior court judges, judges pro tempore are less
likely to interfere with stipulations by trial counsel
concerning the contents of the trial notebooks,
jury instructions, and other matters. “A good
judge pro tem,” she noted, “understands that this

is the attorneys’ trial and gets out of the way.”

Trial lawyers did have some positive comments
about the current short trial program,
particularly the opportunity to gain jury

trial experience in relatively low-value cases.
One attorney noted that a whole generation
of younger lawyers has largely missed out on
this experience, and there is a growing need

to replace the generation of experienced trial



lawyers as they retire. Some experienced lawyers
will occasionally do short trials to keep their
skills sharp. Others pursue short trials solely

for professional development, especially to
secure a certified specialist designation or

other professional imprimatur. As one attorney
noted, jury trial experience can be an extremely

valuable commodity for advertising purposes.

Judges pro tempore are also extremely positive
about the short trial program. They view

short trials as a great learning experience,

an impressive addition to their professional
credentials, and an opportunity to perform
judicial tasks that are different from and much
more exciting than conducting settlement
conferences and other routine case management
activities regularly assigned to judges pro
tempore in the Civil Division. As a result, the
number of judges pro tempore who are willing to
preside in short trials greatly exceeds the number

of trials held each year.

Most of the superior court judges view the short
trial program as a useful, but underutilized,

tool. Several expressed puzzlement as to why the
program was not more popular and noted that
they often suggest that attorneys in less-complex
cases consider a short trial, or at least some
variation on the short trial rules. They note that
opting for a short trial will generally allow the case
to go to trial faster, especially since most of the
judges assigned to the Civil Division now set only
one to two cases for trial each week and only after

discovery and dispositive motions are complete.

The alleged problems associated with mandatory
arbitration in the mid-1990s that led to the creation
of the short trial program appear to have resolved
themselves. The Lodestar Dispute Resolution
Program at the Arizona State University College
of Law evaluated court-connected arbitration
programs in 2005 and found that most Arizona
attorneys held favorable opinions of mandatory
arbitration.”® Although Maricopa County

attorneys had somewhat lower opinions than

their counterparts in Pima County (Tucson), the
researchers attributed this to differences in the
composition of survey respondents in the respective
counties, rather than differences in the arbitration
programs themselves. One particularly telling
finding from the evaluation was that appeals from
arbitration awards in Maricopa County comprised
22% of cases in which an arbitration decision was
filed, which was the same or considerably less

than appeal rates in most other counties

throughout Arizona.!®

In the meantime, appeals from arbitration
decisions resulted in only two short trials in the
past two years compared to 35 bench trials and

27 non-short trial jury trials.'” Short trials are

!5 Roselle L. Wissler & Bob Dauber, A Study of Court-
Connected Arbitration in the Superior Courts of Arizona
(July 13, 2005).

1o Id. at IILC.7. Gila County had the lowest appeal rate at 17%
of arbitration decisions filed; other counties in Arizona
had appeal rates ranging from 22% (Pima County) to 46%
(Yavapai County).

17 JubiciaL BRANCH OF ARIZONA IN MARICOPA COUNTY, ANNUAL
REeporT: FiscAaL YEAR 2011; JubiciAL BRANCH OF ARIZONA IN
Maricopra COUNTY, ANNUAL REPORT: FiscAaL YEAR 2010.
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obviously not the preferred option to appeal an
adverse arbitration decision. The requirement
that the outcome of an appeal from mandatory
arbitration must be at least 23% more favorable
than the arbitration decision likely plays a role in

the relatively low appeal arbitration rates overall.

Additional restrictions on trial presentation time,
number of live witnesses, and subsequent appeals
are also plausible explanations for the short

trial’s lack of popularity both as an arbitration
appeal option and as an opt-out of arbitration.

There was no evidence that a short trial provided

litigants with a significantly earlier trial date.
Combined with the loss of strong judicial
support for the program since Judge Kaufman’s
retirement, short trials are viewed, at best, as just
another ADR option and, by some, as a second-
tier level of justice for civil litigants. Unless some
future change to civil case management practices,
or to the short trial program itself, improves the
relative attractiveness of the short trial to other
litigation strategies, it is likely to become an
interesting footnote in the history of the superior
court, but will not have a transformative or

long-lasting effect on civil litigation there.

References and Resources: Maricopa County
Superior Court Short Trial Program

Contact

Peter Kiefer

Civil Court Administrator
Maricopa County Superior Court
125 W. Washington

Phoenix, AZ 85003-2243

Phone: 602-506-1497

Email: pkiefer@maricopa.superiorcourt.gov

Description of ADR Programs

Short Trial FAQs

Short Trial Program Bench Book (March 21, 2011)
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Bronx County’s
Summary Jury Trial
Program: Attending
to Local Needs

The Bronx County summary jury trial (SJT) program began as a local pilot
program in Chautauqua County, New York in 1998 under the guidance of Justice
Joseph Gerace. Justice Gerace published extensively about his experience with
the SJT and its advantages and was influential in the spread of the program
to other counties in the Eighth Judicial District. Justice Gerace’s public
relations efforts brought the program to the attention of the New York Office
of Court Administration (OCA), which ultimately directed expansion of the
program to each of the state’s twelve judicial districts in 2006.

Recognizing that the Chautauqua SJT model would not necessarily be
embraced in different jurisdictions, each with their own unique mix of needs,
the OCA permitted a great deal of local flexibility in implementation of the
SJT program. Local courts could modify the Chautauqua model to address
local aspects of civil jury trial practice, such as length of time to trial,
presentation of evidence, and resolution of case backlog. This approach also
provided an opportunity to create a program that takes into account local

legal culture and facilitates buy-in from the local bar.

A key feature of the expansion of the SIT across New York is the addition

of a statewide coordinator. Justice Lucindo Suarez, who has experience
overseeing SJTs, holds this position and is responsible for education and
outreach efforts to increase awareness of the program and to support local
implementation efforts. Another responsibility of the statewide coordinator

is collecting case-level data and statewide information and statistics about the

aggregate use of the program.

The NCSC visited the Bronx County Supreme Court, Twelfth Judicial

District, to learn more about the SJIT program.'® NCSC staff met with the
statewide coordinator, observed an SJT, and met court representatives and
attorneys who have experience with the Bronx County program. It is clear

that the SJT is recognized as a dispute resolution method that provides

18 The following description of the SIT program is based upon the experience of Bronx County,
New York. During NCSC’s visit to the Bronx, variations in local practices of other districts were
described, but the NCSC did not observe any trials or interview participants outside of the Bronx.



Number of Summary
Jury Trials, 2006-2010

|:| Over 100
|:| 30 to 99

Chautauqua County
(SJT program
piloted, 1998)

New York

valuable benefits: courts can reduce caseloads
and maximize judicial resources; attorneys can
resolve cases that suffer from impasse; clients
have their day in court; and jurors can fulfill their
jury service in as little as one day. The case study
that follows offers an implementation model for
states that seek to expand an SJT program into

local jurisdictions with diverse needs.

The SJT program began in Chautauqua County
as a pilot under Justice Joseph Gerace in 1998.
In Gerace’s initial pilot program, SJTs offered

a nonbinding option to resolve legal disputes.
Under this program, the Eighth Judicial District
has resolved more than 475 cases since 2000.
Justice Gerace authored materials citing the use
of SJTs based on the commentary of attorneys

and judges,' and the program spread to other

Bronx County
(NCSC Site Visit)

localities in upstate New York, first to Erie and
Niagara counties in the same judicial district as
Chautauqua, and then to Albany in the Third
and Putnam in the Ninth Judicial District,

among others.?

Believing that the program permitted sufficient
flexibility to have value in other judicial districts,
and bolstered by the program’s successes in the
Third, Eighth and Ninth districts, the OCA
directed the expansion of the program to all of
the state’s 12 judicial districts. As its appointed
Statewide Coordinator, Justice Suarez notes,

the OCA implemented statewide rules with an
awareness “that the particular characteristics

of the populace, and of the Bench and Bar in

each judicial district, may warrant variations

19" Joseph Gerace & Kathleen Krause, New York State
Supreme Court Eighth Judicial District, Summary
Jury Trial Program: Program Manual (2004).

20 Central New York Women’s Bar Association, Summary
Jury Trials: Becoming Part of the Civil Practice Fabric
(April 2011).



of the rules.”! It was with this acknowledgment
that the first major down-state metropolitan
judicial district, Bronx County in the Twelfth
District, implemented a pilot program in

2006. The Twelfth District provided OCA with
an opportunity to test its belief that the SIT
program was amenable to the needs of large

metropolitan courts.

There are seven common SJT rules and
procedures in the statewide program: (1) an
evidentiary hearing before trial; (2) a statement
determining whether the SJT is binding or
nonbinding; (3) expedited jury selection with
limited time for attorney voir dire; (4) opening
statements limited to ten minutes; (5) case
presentation limited to one hour; (6) modified
rules of evidence, such as acceptance of affidavits
and reports in lieu of expert testimony; and

(7) presentation of trial notebooks provided to
the jury,??and closing statements limited to ten
minutes.” Although these are the most common
features of the program, each jurisdiction

may amend these rules to address their own

court’s needs.

Then Bronx County Administrative Judge
Barry Salman, working together with the

Bronx Bar Association and armed with the
practical guidance of Justice Gerace, endeavored
to implement the SJT in the Twelfth Judicial

2 Lucindo Suarez, Summary Jury Trials: Coming Soon
to a Courthouse Near You, TRiaL Law. Sec. Dic.,
Fall 2007, at 3.

22 Modifications to the standard rules of evidence are made
upon agreement by the attorneys. As a result, attorneys
have great flexibility in determining how evidence is
presented to the jury.

% Central New York Women’s Bar Association, supra n. 17.

District. Before the expansion of the SIT
program, the Bronx offered a shortened, non-
jury trial option where the only contested issue
was liability;* since the issues in an SJT are
similarly limited, familiarity with one of the
primary elements of an SJT program already
existed. Despite this familiarity, the bar initially
resisted the idea of an SJT because the non-jury
trial program was presented as mandatory, the
decision was nonbinding, and attorneys would
lose one of the perceived advantages of jury
trials, specifically, the ability to develop extensive

rapport with the jury.

To address the bar’s concerns, a committee of
eight members from the local bar was formed to
establish the structure of the program as it would
apply to the Bronx. Efforts were undertaken

to convince the bar of the program’s merits;

to assure repeat clients, such as insurance
companies, that the program could be of benefit
to their cases; to establish procedural rules; and
to prepare a logistical plan to accommodate
program needs, such as courtroom facilities.
Open dialogue about the proposed rules was
created, and when issues arose, they were
addressed either through rule revisions or
education efforts, such as continuing legal
education (CLE) programs. The resulting
program was one that achieved buy-in from

the local bar and was perceived as sufficiently

2+ This is still anADR program available to Bronx County
litigants.



flexible to fit the needs of the local legal culture.
The primary difference between the Chautauqua
model and the Bronx model is that the Bronx
elected to make all SJTs binding. To begin the
metropolitan pilot in the summer of 2006, Justice
Gerace tried ten cases within a ten-day period

to demonstrate how SJTs are conducted. From
September 2006 to June 2007, the Bronx SJT
program boasted of 69 verdicts in 73 court days.
Since the statewide debut of the program in 2006,
over 1,200 SJTs have been conducted.

The Bronx County program provides a one-day
jury trial that streamlines the trial process by
reducing the number of jurors and live witnesses.
Trials are overseen by trial judges assigned
exclusively to the SJT docket. Restrictions are
placed on the total amount of time allotted

for trial, including jury selection, opening and
closing arguments, and presentation of evidence.
There is no record of the proceedings, and no
appeal from the verdict. All verdicts are binding.
The SJT is best suited to cases involving relatively
straightforward evidentiary matters. Before jury
selection, the SJT process is explained to the jury
panel. There is an incentive for jurors to serve on
an SJT, as their service is completed in one day
and is credited for six years. However, because
there are no appeals, and no record is created, it
is incumbent upon the jurors to focus carefully
on the task at hand. Attorneys report that jurors
remain engaged during the process and, overall,

report positive experiences serving as a juror.

To promote program legitimacy and obtain local
buy-in, the Bronx County administrative judge
consulted the bar to identify potential judges

to preside over SJTs. Participating attorneys
suggest they are most comfortable with dedicated
SJT judges because these individuals have an
opportunity to become familiar with the rules
and to enforce them consistently from case to
case. Heeding this guidance, several judges

were selected as dedicated SJT judges; as of

the summer of 2011, the Bronx assigned 2.5
full-time equivalent judges to the SJT docket.
SJT calendars are scheduled on an alternating-
day rotation (e.g., Monday and Wednesday, or
Tuesday and Thursday) to permit one day for
carryover in the unusual circumstance that
additional time is necessary to conclude a case

or for the jury to reach a verdict.

In the Bronx, SJT verdicts are heard before a jury
of not fewer than six and not more than eight
jurors. Jury panels of approximately 18 are sent

to the courtroom for voir dire. Depending on the
presiding judge, jury selection is typically attorney
controlled and lasts approximately 30 minutes

for each side. As a result, attorneys may question
jurors under the supervision of the court attorney,
a role that is similar to that of a law clerk in most
jurisdictions. Jurors who are challenged for cause
are dismissed immediately; peremptory challenges,
two per side, are overseen by the judge, court
attorney, and court clerk in judicial chambers by
agreement of the parties. If a case has multiple
defendants, peremptory challenges are shared or
split among them. The SJT results in a dramatic
reduction in the amount of time it takes to seat

the jury because the time allotted for voir dire



is strictly enforced. Additionally, as a result of
the shortened time for trial, hardship excuses are
virtually nonexistent. Rather than the typical
one-half to one full day of jury selection, juries are

seated in less than an hour.

The court is committed to streamlining external
constraints to ensure that a one-day time frame

is possible. As such, when Justice Salman first
implemented the program, he made arrangements
to ensure that the panel was delivered to the
courtroom by 9:30 AM, rather than late morning
or early afternoon, which is common for a
traditional jury trial. He also made arrangements
with the OCA to provide lunches for jurors to

reduce the time required for lunch breaks.?

A key component of the SJT procedures is strict
adherence to time limits. The clerk monitors the
time, divided as 30 minutes for each party to
conduct jury selection; 10 minutes of opening
statements; one hour for presentation of evidence,
including cross-examination; and 10 minutes of
closing, with rebuttal available to the plaintiff,

if reserved. Evidence packets are prepared and
exchanged between the parties two weeks in
advance. Attorneys report that due to the strict
time limits, it is necessary to prepare carefully
for a fairly intense day—this means that there is
no time savings in attorney pretrial preparation.
However, because evidence packets are exchanged
between the parties in advance, there are also no
surprises at trial, and attorneys are able to fully

prepare for their cases ahead of time.

» Due to economic cuts, lunches for SJT jurors were
discontinued during the summer of 2011. The court
is considering several options to reinstate lunches
for these jurors.

Based on input from the local bar, SJTs also exploit
the benefits of simplified procedures. Because the
standard rules of procedure are relaxed, judges
primarily serve as facilitators to keep trials

moving. Attorneys work out many of the issues
beforehand by exchanging evidentiary packets at
the pretrial conference, which is overseen by the
court attorney. The parties may request that the SJT
judge oversee the pretrial conference. However, due
to the cooperative spirit among the local bar that

is reflected in the nature of the SIT program, such
requests are rare. The court attorney, therefore,
plays a very prominent role in processing and
managing the case. Damages caps are often worked
out between the parties and high/low agreements
are commonly used, although jurors are unaware of
their existence. The high dollar amount is virtually
always set as the insurance policy limit. These high/
low agreements are very important because they

assist attorneys with managing client expectations.

One of the significant benefits afforded the
litigants is cost savings based on the summary
presentation of evidence. The SJT rules limit

the use of live witnesses, typically to two per
side.?® As a result, it is routine for attorneys to
stipulate to the introduction of police reports and
other documentary evidence, such as depositions
or medical records, for publication in lieu of
witness testimony. Only basic objections, such as
relevance, leading, and hearsay, are permitted in

open court; non-routine objections are handled

% The time limits imposed through the Bronx County Summary
Jury Trial Rules and Procedures make it impractical to call
more than two live witnesses to provide testimony.



as a sidebar as, with no appeal, there is no
reason to preserve them on the record. For these
reasons, defense litigants, most often insurance
companies, favor the program; it provides an
opportunity to resolve low-value cases without

significant litigation expense.

Perhaps the most significant change to the Bronx
program from the Chautauqua pilot is that all
SJTs are binding in the Bronx. This change
occurred as a result of input from the local bar.
As a result, the clerk records the SJT verdict and
submits a data collection form that records basic
information about the case. The court does not
enforce payment of the judgment; rather, the
verdict is treated as a stipulation between the
parties. This process is similar to an out-of-court
settlement agreement. Attorneys report that
because of these procedures, it is necessary to
carefully prepare their clients and to achieve full
buy-in for the process, as no appeals are allowed,

and the court does not enforce the verdict.

Repeat players in SJTs, typically representing
insurance companies, report that a variety of case
types are appropriate for the program, including
cases with litigants who have been unwilling to
settle. Other suitable cases include low-dollar-
value cases and those that include soft-tissue
injuries, involve automobile torts, or rely upon an
insurance policy with a damages cap. Participants
suggest that the process is best used for claims of
premises liability, intentional torts, certain types
of malpractice, general liability, and commercial
liability including slip-and-fall cases. In complex
cases, the process is encouraged for damages-only

claims. Cases in which the parties wish to distill

the trial to the core issues, or that turn on a
question of fact or credibility, were also suggested
as good potential candidates. On the other hand,
cases that involve complex injuries or multiple
plaintiffs or defendants were not recommended
for the program. This is primarily due to the
complexity of issues involved and length of time
necessary to accommodate adequate presentation

of evidence by the parties.

The SJT program is viewed as a benefit to all
involved. A key advantage for attorneys is the
opportunity to be creative and to gain greater
control over the conduct of the proceeding via
agreements reached during the pretrial conference.
SJTs provide attorneys with another valuable

tool for case resolution and negotiation. From the
judge’s perspective, SJTs provide an opportunity
to demonstrate to jurors that their service and
time is valued, further enhancing public trust

and confidence in the courts. From the court’s
perspective, SJTs reduce caseload backlog.

Based on statewide statistics collected by Justice
Suarez, the use of SJTs has ebbed and flowed
over the last several years (see Figure 4). The
highest volume of SJTs has been in the Twelfth
(Bronx), Eleventh (Queens), Second (Brooklyn),
and Tenth (Nassau and Suffolk) Judicial
Districts, and where it originated, the Eighth
Judicial District. The Second and Eleventh
Districts have seen a steady rise in the number

of SJTs over the last several years. For some



districts, the low volume of SJTs is explained by
lower caseloads in rural areas; in others, the SJT

program has only recently been implemented.

Justice Salman reviewed the statistics collected
on this program and was surprised to realize
the trials were resulting in a nearly 50/50 split
rate for plaintiff/defense wins. In his view, this
provides credibility that the SJT is not just a
defense tactic. As this example illustrates, the
statewide data collected on this program provides
justification for why it is important to document
these outcomes. Moreover, monitoring the types
of cases that contribute to backlog and seeking
opportunities to engage and resolve these cases

through an SJT will maximize its utility.

The data that Justice Suarez, the statewide
coordinator, has collected are extensive. See
Summary Jury Trial Data Collection Form

in References and Resources: Bronx County

Short, Summary & Expedited: The Evolution of Civil Jury Trials 35

Summary Jury Trial. After each SJT, the court
clerk is asked to complete a data collection
form. The data form tracks the case type, issues
at trial (liability and/or damages only), award
limits of any high/low agreement, timing of any
settlement, time spent on voir dire and key trial
segments (opening, presentation, closing), the
number of witnesses, time spent in deliberation,
the jury’s verdict, and the award amount.
Although these data are routinely collected
statewide, there has not been adequate funding or

manpower to analyze and disseminate the results.

In addition to data collection, Justice Suarez is
responsible for educating judges and lawyers in
other counties about the program and serving

as a resource for courts across New York who
are implementing the SJT. Justice Suarez has
conducted SJTs in the Bronx and is thus familiar
with the many facets of the program. The

statewide coordinator’s responsibilities include

Figure 4. Number of Summary Jury Trials, by District and Year
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Note: The First, Third, Fourth, Fifth, Sixth, Seventh and Thirteenth Judicial Districts were excluded
from the figure as they reported less than 30 SJTs cumulatively over the four-year period.



preparing marketing materials; presenting
educational presentations at CLE sessions;
networking with other courts, judges, and

bar associations interested in the program;
responding to questions and concerns of both
attorneys and judges; and generally serving

as a program advocate. Marketing involves a
significant amount of travel, including presenting
the SJT program to other interested states.
Justice Suarez sums up the position as follows: “I
am not an administrator; [ am not a supervisor; I
am a coordinator—I suggest.” Justice Suarez notes
the importance of having an advocate for the
program who is willing to meet with individuals
personally; he says it is “important to press the
flesh” to understand the issues and concerns a
trial court is experiencing that make the SJT an
appealing option. Although there are a variety
of benefits derived from having a statewide
coordinator to oversee the use of SITs, Justice
Suarez also suggests that he “should be the first
and last coordinator;” his perception is that the
program will ultimately become an accepted part

of civil practice and procedure within New York.

The SJT is often compared to the traditional jury
trial and alternative dispute resolution (ADR).
Overall, it has been embraced as another valuable
method for resolving disputes. The participants
note that even in a large metropolitan area,

there is an increased emphasis on cooperation
between the parties that does not exist in the
other methods of case resolution. This appears
partly to be a characteristic of the types of cases
that are tried in the SJT program; many of these
cases would be settled before trial if the parties

could agree upon the value of the case. The SIT

provides the parties an opportunity to resolve
cases where they have come to an impasse in
negotiations. Comparatively, the SIT program is
more flexible, due to relaxed rules of evidence, and
results in a significant costs savings to the parties.
It is described by those who use it as an effective
tool for negotiation, yet it still provides the

parties with an opportunity to tell their story—a

significant benefit from the litigant’s perspective.

Despite the accolades and previously described
benefits, the SJT program is not without
challenges. For one, management of staff
overtime and budget cuts due to the tight
economic times has significantly affected the
program. For example, the court no longer
provides lunch to the jurors. Therefore, jurors
need time to leave the courthouse to obtain lunch
and undergo security screening upon reentering
the building. Given the shortened time frame of
the SJT, this change in procedure costs valuable
trial time and could result in a second day of
trial. Compounding this issue is that court
officers need sufficient time to clock out of the
building before the end of their shift. This means
that court facilities must be secured by a certain
time during the day, limiting the length of time

jurors can deliberate.

A further challenge arose in one case, which reflects
the necessity for attorneys to actively manage

client expectations during an SJT. In this instance,



the party did not accept the jury’s verdict. Since
the program is voluntary and the parties are
responsible for enforcement of any judgment, party
satisfaction is key to the successful continuance of
the program. Attorneys have recognized this risk
and now routinely ask clients to sign a consent
form before entering the program. Related to party
satisfaction, if a party wishes to leave the program,
there is currently no authority for the judge to
remove the case from the program and to return it
to the trial docket. Finally, participants report that
the rules and procedures for SJTs are not uniform
among the jurisdictions, requiring attorneys

who practice in multiple jurisdictions to become
familiar with multiple sets of SJT procedures.

This is a necessary trade-off for a program that
maximizes flexibility in implementation to match

local jurisdiction needs.

Overall, participants indicate satisfaction with
the SJT. There are, however, some minor changes
that program participants have recommended to
improve the SJT experience. Some suggestions
include making the pretrial conference forms
more concise; broadening the scope of the
program so that it continues to grow; and
providing additional resources to the program.
Assigning dedicated judges and courtrooms,
providing jurors with lunches rather than
risking the cost incurred from a two-day trial,
and supporting statewide data-collection efforts
were among those listed by participants as a
priority for the success of the program. Such

a commitment bodes well for the long-term
sustainability of the Bronx County SJT, but

also favors the efforts necessary to expand the

program to other courts in New York.

Short, Summary & Expedited: The Evolution of Civil Jury Trials
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STATE OF NEW YORK SUMMARY JURY TRIAL
UNIFIED COURT SYSTEM DATA COLLECTION FORM

UCS-413 (04/07)

Please mail, fax or scan this Data Collection Form for every Summary Jury Trial. Submit to Office of Court Research, Rm. 975, 25 Beaver St.,
New York, NY 10004; Fax: 212-428-2987, phone: 212-428-2990. Attention: Antoinette Coleman, acoleman@courts.state.ny.us

1. INDEX NUMBER: 2. CASE NAME:

3. COUNTY: 4. COURT: () Supreme (Q NYC Civil Court () County ( City/District

5. CASETYPE: (O Commercial ( Tort (O Motor Vehicle Q Other:

6. NUMBER OF ATTORNEYS: Plaintiff(s) |_] Defendant(s) ||

7. JUDICIALLY DETERMINED TRIAL DAYS IFNO suT: ||| | s.sutoate:[ [ /[ ][]/ [ 11 1]

9. ISSUES: (O Liability only (O Damagesonly (O Liability and damages 10. WAS SJT: (O Binding (O Non-binding

11. INSURANCE CARRIER(S): 11a. Policy Limit(s) $

12. IF THERE WAS A HIGH/LOW AGREEMENT, PLEASE INDICATE: $ High $ Low (O None

13. DID THE CASE SETTLE? O No (Q Yes 13a. When? () Before SUT (Q During SIT (Q After ST
13b. What was the settlement amount? () $ QO Don’tknow (O Not applicable

14. WHO PRESIDED OVER THE SUMMARY JURY TRIAL? O Judge Q JHO

15. HOW MANY JURORS WERE ON THE PANEL CALLED FOR THE SUMMARY JURY TRIAL? ||| ] O Don't know
16. HOW MUCH TIME (IN MINUTES) WAS ALLOTTED FOR VOIR DIRE?

Judge QO 20 O 30 QO 40 (O more than 40
Plaintiff(s) Q5 QO 10 Q 15 QO more than 15
Defendant(s) O 5 O 10 O 15 QO more than 15
17. HOW MUCH TIME (IN MINUTES) WAS ALLOTTED FOR...
... opening statements? Judge Q 20 Q 30 Q 40 (O more than 40
Plaintiff(s) Q5 O 10 O 15 (O more than 15
Defendant(s) (O 5 QO 10 Q 15 QO more than 15
... case presentation? Plaintiff(s) QO 30orless Q 40 Q 50 QO 60 or more
Defendant(s) (O 30orless Q 40 QO 50 O 60 or more
... closing statements? Judge QO 20 O 30 QO 40 (O more than 40
Plaintiff(s) Q5 QO 10 Q 15 QO more than 15
Defendant(s) (O 5 O 10 O 15 O more than 15
18. HOW MANY WITNESSES TESTIFIED (LIVE OR BY VIDEO) FOR THE...
Plaintiff(s) Qo O Q2 QO more than 2
Defendant(s) (O O O 1 Q2 O more than 2
19. HOW MANY EXPERT REPORTS WERE SUBMITTED FOR THE...
Plaintiff(s) Qo Ol Q2 QO more than 2
Defendant(s) (O O Ol Q2 (O more than 2
20. WAS ANY DOCUMENTARY OR DEMONSTRATIVE EVIDENCE GIVEN TO THE JURY? QO Yes O No

THE VERDICT

21. FOR HOW LONG (IN MINUTES) DID THE JURY DELIBERATE? () 30orless (O 40 (O 50 (O 60 or more
22. VERDICT: (O Plaintiff (O Defendant QO Split QO Hung

23. DAMAGES AWARDED: $ (O Settled before deliberations

NAME:

PHONE NUMBER: DATE:




SUMMARY JURY TRIAL PROGRAM

An Introduction to the Summary Jury Trial

A summary jury trial (SJT) is a one-day jury trial that
combines the flexibility and cost-effectiveness of arbitra-
tion with the structure of a conventional trial. Participation
in an SJT is voluntary.

In binding summary jury trials, damages can be floored
and capped on a high/low basis and the right to appeal or
move against the verdict can be limited or waived. Parties
have successfully used the verdict in non-binding SJT’s
as a settlement guide to predict how an actual jury would
determine damages or resolve a contested issue.

The arbitration-like format allows parties to try the case or
resolve particular issues without investing time and money
to summon myriad experts, doctors and other witnesses.

Conducting the Summary Jury Trial

Most SJT’s are structured like a traditional trial, though at-
torneys and judges may fashion the process to fit the
needs of a given case.

The typical summary jury trial begins with jury selection
and is followed by an introduction from the court that ex-
plains what will occur and

played for the jury in lieu of actual appearances. Attorneys
may display reports, contracts, photos or diagrams, and
witnesses can appear via videoconference.

After all of the evidence has been introduced, each
attorney gives a 10- to 15-minute closing argument, and
the SJT judge then charges the jury and sends jurors off
to deliberate. The majority of juries deliberate less than
90 minutes before rendering their verdicts.

In non-binding SJT’s, the judge and attorneys may ques-
tion the jurors on their impressions and rationales, which
often leads to settlement.

Cases Suitable for Summary Jury Trial

In general, any case that can be presented to and under-
stood by a jury in a day is suitable for a binding SJT.
Slip-and-fall and no-fault cases are appropriate for a
summary jury trial, as are property damage claims.

A binding summary jury trial can often provide finality in
less time and with less cost than a motion for summary
judgment, especially in cases where the primary issue in
dispute is whether the plaintiff's injury is a “serious injury”

as that term is defined in In-

how it differs from a con-
ventional trial. Each
side’s attorney then has
10 minutes to deliver an
opening statement.
Then, the plaintiff pres-
ents his or her evidence,
after which the defendant
presents its evidence.

conduct a full tnai

a client whc is

Absent an agreement Clients benefnt because

to the contrary, courts
require parties to intro- J
duce their evidence
within one hour, and each
side is permitted to call
at most two witnesses,
who are subject to cross-
examination.

. Courts benefit because

uled for trial.

Attomeys nee not mvest the time. requsr

- In non‘bmdmg summary Jury tnals, the panet :
advisory verdict can serve as a “reality. check” to

+ Summary jury trials’ give chents their day in court '

Binding summary jury trials are not appealable"
and thus afford clients finality.

+ Summary jury trials reduce court calendars result-
ing in shorter periods for other cases to be sched-

surance Law § 5102(d).
Cases where the damages
sought are less than $200,000
are particularly amenable be-
cause the costs of pursuing
litigation likely outweigh the
potential benefits to the plain- -
tiff and his or her attorney.
The SJT is also well suited
in liability- or damages-only
cases as well as cases where
there is limited insurance cov-
erage or when the parties are
firm on demands and offers
and willingly submit the case
on a high/low basis.

All large-damage and small-
damage cases in which a
jury’s advisory verdict has the

The rules of evidence are
relaxed but not abro-
gated. Affidavits, medical
and hospital reports,
depositions, police re-
ports, and other experts’
reports may be read into
evidence. Portions of
video depositions may be

+ The benefits of summary jury tnals allow better ;

use of hmtted judlClal resources.

Jurors benefit because

+ Participating as panellsts ina summary jury tnalf
allows citizens to fuffill their jury service in one day. -
- Unlike in conventional trials, jurors in an SJT

can provide attorneys with- immediate, specific
feedback.

potential of helping the parties
reach settlement—even com-
plex cases with potentially
large damages—are suitable.
In complex cases, parties
may submit one or more key
factual issues to the jury for
resolution, which often leads
the parties to settlement.



SUMMARY JURY TRIAL PROGRAM

Courts’ Experience with the Summary Jury Trial

Since 2000, New York’s Eighth Judicial District has resolved over 475 cases through binding and non-binding
summary jury trials without the necessity of a traditional trial. The lawsuits involved automobile collisions, slip-and-
fall injuries, medical malpractice claims, contract disputes, wrongful timber cutting allegations, and injuries from
dog bites.

Since 2006, the SJT Program’s statewide debut, over 1200 SJTs have been conducted. The distribution between
plaintiff and defendant verdicts reflect the distribution of conventional trials of the judicial district.

Summary jury trials have been used in federal district courts and by at least 17 states’ courts. They have resolved
a variety of commercial disputes, negligence and medical malpractice actions, products liability suits, and anti-trust
and fraud cases.

The Summary Jury Trial is Flexible

Scope of Discovery: If the parties consider submitting their case to an SJT when the case is filed, then they are free
to determine—by agreement—the scope of discovery and the timing of the trial. They can set the SJT to be held on
a date certain and, in turn, try the case within weeks or months of the filing of a Note of Issue.

Finality: If local court rule permits them to do so, parties may negotiate whether the jury’s determination will be binding
or non-binding.

Introduction of Evidence: Parties can stipulate to affidavits in lieu of appearances of expert withesses and other wit-
nesses. They can also agree to submit medical reports instead of live testimony. Attorneys can negotiate whether
they will introduce ex parte deposition videos or transcripts.

Hi/Low Ranges: The parties can also agree to a range of possible damages. If the verdict is below the minimum
amount in the range, then the plaintiff is awarded that minimum amount; likewise, if the verdict exceeds the maximum
amount in that range, then the plaintiff is awarded that maximum amount.

Confidentiality: In cases where the parties submit their dispute to a non-binding summary jury trial, the parties can
decide whether the results of the proceeding will be publicized or remain confidential. This can be an important
consideration for cases where the outcome is likely to impact the broader community.

For more information about
SUMMARY JURY TRIALS
please contact:

o e B

Y

Hon. Lucindo Suarez
Statewide Coordinating Judge for Summary Jury Trials
Bronx County Supreme Court
851 Grand Concourse, Room 821
Bronx, NY 10451
Phone: (718) 618-1456
E-mail: summary_jury._trial@nycourts.gov
or :
[July, 2010] Lsuarez@nycourts.gov

{Affix Local Contact Information Here)
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX

________________ X
INDEX NO.
Plaintiff(s),
TO TRANSFER ACTION
- against - TO SUMMARY JURY
TRIAL (SJT) PROGRAM
Defendant(s).
______________________ X

IT IS HEREBY STIPULATED AND AGREED that the parties to this action, by their

respective attorneys, voluntarily agree to the transfer of this matter for final disposition to the

Summary Jury Trial Program (SJT), subject to the Rules of the SJT Program. The signatories

10 this Agreement represent that they have the authority of their respective clients and/or

insurance carriers to enter into this agreement.

Attorney for Plaintiff(s)

Print Name:

Phone Number:

E-Mail:

Signature:

Attorney for Plaintiff(s):

Print Name:

Phone Number:

E-Mail:

Signature:

Dated:

Attorney for Defendant(s)

Print Name:

Phone Number:

E-Mail:

Signature:

Attorney for Defendants(s)

Print Name:

Phone Number:

E-Mail:

Signature:
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Douglas
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The Short Trial
Program in the
Eighth Judicial
District of Nevada:

A Continuing Evolution

In 2000 the Board of Governors of the Nevada State Bar created a statewide
commission to investigate ways to address chronic complaints about the
length of time needed for civil cases to come to trial in the Nevada District
Courts, as well as disproportionately high costs associated with litigating
lower-value cases. The Short Trial Commission was chaired by attorney
William Turner and comprised 14 highly experienced civil trial lawyers
representing both the plaintiff and defense bar, insurance carriers, and the
Nevada trial and appellate bench. The commission focused on the concept
of the summary jury trial as a supplement or alternative to the existing
mandatory arbitration procedures as a potential solution. The commission’s
recommendations were submitted to the Supreme Court of Nevada and

subsequently adopted statewide in 2000.

Nevada

B NCSC Site Visit
Program Availability

Clark
County



The short trial program became a mandatory
component of the ADR programs in Nevada’s
Eighth and Second judicial district courts, which
serve the state’s two most populous communities
in Clark County (Las Vegas) and Washoe County
(Reno). The program was permitted throughout
the rest of the state, but only the district courts
in the First and Ninth judicial districts (Carson/
Storey and Douglas counties) ultimately
implemented the program. This case study
focuses primarily on how the program developed,
evolved over time, and currently operates in the
Eighth Judicial District of Nevada, which has the
highest volume of both civil case filings and short

trials in the state.?”

The impetus for the development of the short
trial program in Nevada was grounded in two
ongoing concerns by the Nevada civil bar. The
first concern was the length of time involved in
bringing a case to trial. According to several
members of the commission, civil cases in the
mid- and late 1990s typically took up to four
years to come to trial in the Eighth Judicial
District Court due to high caseloads. Civil
caseloads were lower in other areas of the state,
so the amount of time to bring a case to trial
was generally shorter, typically only a year or so.
Because civil case filings in the Eighth Judicial
District comprised more than three-quarters of
the statewide civil filings, the corresponding trial
delays made the need for effective remedies that

much more imperative.

The civil bar also perceived the rising costs

of litigation as a growing barrier to access to
justice, especially in lower-value cases. For
example, expenses associated with hiring an
expert witness to testify in a typical personal-
injury trial typically ranged from $2,500 to
$5,000 per expert. Combined with attorneys’ fees
and court costs, litigation expenses often dwarfed
the potential damages that a jury might award,
forcing some litigants to settle regardless of the
merits of their case or possibly even forgo filing a

claim at all.

Under the Nevada Arbitration Rules at that
time, cases in the Eighth Judicial District in
which the probable damages were $40,000 or

less were subject to nonbinding arbitration. The
Office of the ADR Commissioner administered
the mandatory arbitration program, identifying
cases that were eligible for the program, ensuring
that prospective arbitrators were qualified,
appointing arbitrators by random assignment if
the parties had not stipulated to the appointment
of a specific arbitrator, and ensuring that the
arbitration decisions were properly recorded in
the case files. The program itself was remarkably
successful insofar that an average of 71% of the
cases that entered the program were settled or

dismissed.?® Litigants who were dissatisfied with

27 According to the 2010 Annual Report of the Nevada
Supreme Court, civil filings from the Eighth Judicial
District Court comprised 77% of the state’s civil filings
and requests for a trial de novo following mandatory
arbitration comprised 90% of the statewide requests for
a trial de novo.

% Annual Reports of the Nevada Judiciary (2000-2011).
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the arbitrator’s decision could request a trial de
novo in the district court. In the 29% of cases
that did so, however, the mandatory arbitration
requirement amounted to yet another procedural
delay in scheduling a trial date and added

additional litigation expenses.

Ultimately, the commission submitted its report
and recommendations in the form of an ADKT%
to the Nevada Supreme Court to establish

a “Short Trial Program” in which parties in
cases assigned to mandatory arbitration could
either opt out of the mandatory arbitration and
have their case resolved in an abbreviated and
streamlined jury or bench trial or request a trial
de novo following mandatory arbitration in a
short trial proceeding. The short trial program
was authorized by the Nevada legislature, and
rules governing its operation were enacted by
the Nevada Supreme Court as a pilot program
in 2000. The administrative costs of the program
were included in the operational budget for the
mandatory arbitration program and funded
through a $5 fee included in the filing fee for
both the plaintiff’s complaint and the defendant’s
answer. The first short trial was held in the
Eighth Judicial District Court on June 7, 2002.
Between 2002 and 2004, the Eighth Judicial
District held a total of 97 short trials.

2 ADKT refers to matters submitted to the “Administrative
Docket” of the Nevada Supreme Court.

General Procedures
Governing Short
Trials in Nevada

Under the Nevada Short Trial Rules, parties
electing this option have their cases scheduled for
trial within 240 days of their stipulation into the
program.’ The ADR commissioner assigns the
case to a judge pro tempore, who is responsible
for all pretrial management decisions including
additional discovery and pretrial motions, as well
as for presiding over the trial itself.?! The trial

may be by jury or to the bench.

If the parties elect a short jury trial, a four-person
jury is selected from a panel of 12 prospective
jurors.* The parties have 15 minutes each to
conduct voir dire, after which time they may
remove two prospective jurors by peremptory
strike in addition to any jurors struck for cause.*
After all challenges for cause and peremptory
challenges have been exercised, the first four
jurors remaining on the randomized jury list

are impaneled as jurors.* The parties are then
allocated three hours each to present their

case, including opening statements, direct and
cross-examination of witnesses, introduction of
documentary evidence, and closing statements.>

The judge pro tempore advises the jurors of

3

S

N.S.T.R. 12.

N.S.T.R. 3.

By stipulation, the parties can have a six-person or eight-

person jury, in which case the respective jury panels are

comprised of 14 or 16 prospective jurors.

3 With permission of the presiding judge, the parties may
conduct voir dire for up to 20 minutes each. N.S.T.R. 23.

#* N.S.T.R. 23.

3

3
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the applicable law governing the case using
instructions from the Nevada Pattern Civil Jury
Instruction Booklet, and then sends the jurors
to deliberate.’®* A minimum of three of the four
jurors are required to agree to render a valid
verdict.’” There is no time limit on deliberations,
but thus far all trials have concluded within one
day. The verdict rendered by a jury in the short
trial program results in a binding, enforceable
judgment.® As originally implemented, the Short
Trial Rules provided extremely limited grounds
for appeal, but those restrictions have since been
lifted, and parties may now appeal a short trial
verdict to the Nevada Supreme Court according to

the procedures governing appeals of all civil cases.®

To aid juror comprehension of trial evidence, the
parties are required to prepare a trial notebook
for jurors containing all reports and documentary
evidence, including photographs, medical records,
billing records, and a copy of any previous
arbitration awards.* Unless a party specifically
objects before trial, all documentary evidence in
the trial notebook is deemed admitted without
requiring live witness testimony concerning

its authenticity or foundation.*! The short trial
rules strongly encourage parties to present

expert evidence through a written expert report
rather than by live expert testimony.* Jurors are

permitted to take notes and to submit written

35

N.S.T.R. 21.

N.S.T.R. 25.

3 N.S.T.R. 26.

¥ N.S.T.R. 26 (“A judgment arising out of the short trial
program may not exceed $50,000 per plaintiff exclusive
of attorney’s fees, costs and prejudgment interest, unless
otherwise stipulated to by the parties. Jurors shall not be
notified of this limitation.”).

¥ N.S.T.R. 33.

# N.S.T.R. 18

N.S.T.R. 16.

3

Y

3

=
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questions to witnesses, as is the case for jurors

serving in all civil jury trials in Nevada.

The time limits imposed on the parties under
the short trial rules are designed to minimize
litigation costs. In addition, one provision of
the short trial rules places a cap of $3,000 on
the amount of attorney fees and a cap of $500
per expert on the amount of expert witness

fees that can be recovered by a party.* Unless
ordered otherwise by the judge pro tempore,
the parties are jointly responsible for the $1,500
fee for the judge pro tempore and up to $250 in
reimbursable expenses.* Jury fees of $160 are

paid by the party demanding the jury.®

A striking characteristic of the Nevada short
trial program has been the willingness of the
Nevada Supreme Court to review the short trial
rules and seek statutory or rule amendments in
response to problems or concerns as they arose.
January 2005 saw the most significant changes to
the program since its inception. These included
an increase to the amount-in-controversy
requirement for cases eligible for mandatory
arbitration from $40,000 to $50,000, reflecting
the effect of inflation on the value of these cases.
The Nevada Supreme Court also made the short
trial program mandatory for parties requesting a
trial de novo following mandatory arbitration;*
until that time, the short trial program had been
a voluntary program that parties could choose

to pursue rather than wait for a trial before a

2 N.S.T.R. 19(a).

4 N.S.T.R. 27(b).

“ N.S.T.R. 28 and 29(a).
% N.S.T.R. 31(b).

“ N.S.T.R. 4
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district court judge. After the 2005 amendments,
parties could remove their case back to the district
court docket only by paying a $1,000 “opt out” fee.*’
As a result, the number of short trials scheduled in
the Eighth Judicial District jumped dramatically
from less than 20% of the requested trials de novo
in 2005 to more than 80% in 2006 through 2010,
with similar increases in the number of short
trials actually held (see Figure 5). Finally, the
restrictions on appeals from short trials were
lifted so that parties could appeal an adverse
judgment to the Nevada Supreme Court
according to the same rules as regular civil
cases.*In 2008, the Nevada Supreme Court
amended the short trial rules to require approval
of a district court judge before a short trial

judgment becomes final.*

Figure 5: Stipulations to Short Trial
Program and Trials Held, 2001-2010

Stipulations to Short Trials
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“ N.S.T.R. 5.
% N.S.T.R. 33.
“ N.S.T.R. 3(d)(4).
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Current Short Trial

Operations in the
Eighth Judicial
District Court

The short trial program in the Eighth Judicial
District is administered by the Office of the ADR
Commissioner, which maintains a list of qualified
judges pro tempore, oversees training for those
judges, assigns judges for cases that opt into the
short trial program, schedules the trial date and
courtroom location, and ensures that the final
judgment is properly recorded in the case files. All
of the ADR programs, including the short trial
program, are funded through a $15 civil case filing
fee on complaints and an additional $15 civil case
filing fee on answers. In 2005 the Clark County
Board of Commissioners increased the filing fee
from $5 each for complaints and answers, which
made the ADR Office financially self-sustaining.
District court operations are entirely funded
through local tax revenues. Consequently, the
programs administered by the ADR commissioner
receive strong support from the local Board

of Commissioners insofar that they reduce

the number of jury trials that would otherwise

be conducted by district court judges at local

taxpayer expense.>

Under the rules governing the short trial
program, judges pro tempore must be active
members of the State Bar of Nevada, have a

3 The Eighth Judicial District Court estimates that the cost
of a jury trial in the district court is approximately $2,500
per day for an average of 2 to 3 days.



minimum of ten years of civil trial experience or
its equivalent, and fulfill at least three hours of
accredited continuing legal education on short
trial procedures each year.’! Topics covered in the
training sessions can vary from year to year, but
typically focus on recent rule changes, case law,
and policies concerning the short trial program,
and evidentiary and ethical issues that are unique
to short trials. The current judge pro tempore list
includes approximately 100 names of local civil
trial attorneys. Judges pro tempore are generally
assigned six to seven short trial cases each per
year, but approximately 80% of these cases
ultimately settle before trial, ostensibly due to the

relative speed and certainty of the trial date.

For the past several years, the Eighth Judicial
District Court has conducted more than 100
short trials per year, the overwhelming majority
(98%) of which are appeals from mandatory
arbitration decisions.” Typically, only 20% of
litigants opt for a bench trial rather than a jury
trial. In addition to trials de novo following
mandatory arbitration, a small handful of
non-mandatory arbitration cases stipulate to
participation in the short trial program rather
than wait for a regular jury trial before a district
court judge.’® Most short trial cases involve
personal injury and property damage claims,
usually resulting from automobile accidents in
which liability has been admitted and a high/

NS T.R. 3(c).

32 The number of short trials exceeds the number of civil
jury trials conducted in the district courts.

3 The ADR commissioner predicts that the number of cases
not eligible for mandatory arbitration may be because many
of the newly elected district court judges had experience
in the STP as litigators and as pro tem judges. They
understand the program and are highly supportive of it.

low agreement is in place. It is unusual for cases
involving contracts or more serious tort claims
to opt into the short trial program, but a small
handful have been tried over the past ten years

that the program has been in operation.

Once the parties have stipulated to participate in
the short trial program, the ADR commissioner
schedules a trial date within 240 days, reviews
the availability of judges pro tempore for that
date, and sends the parties the names of three
prospective judges with instructions to either
stipulate to the assignment of a specific judge
from the complete list of judges pro tempore or
to strike no more than one name from the three
that were randomly selected.> At the program’s
inception, most parties stipulated to the
assignment of a specific judge pro tempore, but
since the short trial program became mandatory
in 2005, it is more common for the judge to be
selected from among the judges remaining on the

proposed list submitted to the parties.

Once assigned to a short trial case, judges pro
tempore enjoy all the powers and authority of
district court judges except with respect to

the final judgment, which must be submitted

to a district court judge for approval.® Under
the existing Short Trial Rules, the parties must
submit a pretrial memorandum to the judge pro
tempore that includes a brief statement of the

claims and defenses; a complete list of witnesses,

* N.S.TR. 3.



including rebuttal and impeachment witnesses;
and a description of their expected testimony,

a list of exhibits, and any other matters to be
resolved at the pretrial conference.*® The pretrial
conference must take place at least ten days
before the scheduled trial, during which the judge
pro tempore may rule on any motions, including
motions in limine.’” According to several of

the more experienced judges pro tempore, it

is imperative that all disputes and questions
related to the short trial proceedings be settled
during the pretrial conferences as there is too
little time and insufficient access to technology
resources such as copiers or printers on the day
of trial. Most judges pro tempore use a detailed
short trial checklist to ensure that all possible
questions and contingencies have been addressed.
The short trial rules have an extraordinarily
strict continuance policy and settlements must
be reported to the court no later than two days
before the scheduled trial date.>® It is extremely
unusual for a short trial to be cancelled or

continued on the trial date.>

Short trials are scheduled on Thursdays and
Fridays, subject to district courtroom availability.
Currently, 32 district court judges share 23
courtrooms in the Regional Justice Center in
downtown Las Vegas, so courtroom availability
has become increasingly limited. Thus far in 2011,
two short trials had to be continued to a future
date because no courtroom was available on the

scheduled trial date.®® In a typical short trial, the

5.

a

N.S.T.R. 3(d).

N.S.T.R. 9.

N.S.T.R. 10.

N.S.T.R. 11.

3 According to records kept by the ADR commissioner,
this has happened only 17 times since the inception of the
program through October 2011.
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judge, lawyers, parties, and live witnesses, report
to the designated courtroom no later than 8:00
am to set up the courtroom and resolve any last-
minute problems. The jury panel is available to be
picked up from the jury assembly room by 830
am, and voir dire is generally concluded and the
jurors impaneled and sworn by 9:30 am. As in
non-STP civil jury trials, jurors may take notes
and submit written questions to witnesses.%!
Jurors are also provided a notebook containing
all of the documentary evidence to be provided at
trial, including expert witness reports and copies
of medical invoices and any previous arbitration
decision.® Most trials conclude by mid-afternoon,
and jury deliberations typically take 20 to 30
minutes, although some have lasted as long as
two hours. By all accounts, the jurors are quite
happy to learn that the expected length of their
jury service will be one day and that serving as a
trial juror on a short trial will complete their jury
service requirement.®®* One of the former judges
pro tempore noted the importance of emphasizing
to jurors that in spite of the lower values, these
are serious cases and the outcomes are very
important to the litigants. No one interviewed
during the site visit suggested that jurors take
their task any less seriously in short trials

compared to other jury trials in the district court.

% Bench trials may be conducted off-premises at the
convenience of the parties, which avoids the problem of
courtroom availability.

A number of judges pro tempore who were interviewed
during the site visit reported that jurors do submit a lot
of questions in these cases. They noted that it was unclear
if this trend reflects younger, more inquisitive jurors, or
attorneys’ trial presentation skills.

According to several experienced trial attorneys and
pro tempore judges, a common approach in opening
statements involves describing the contents of the trial
notebook to the jurors in detail.

The Eighth Judicial District Court employs a one-day/
one-trial term of service.

6
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After the short trial has concluded, the judge
pro tempore issues a recommended final
judgment, which typically is a recitation of the
jury’s verdict.** Although the parties may object
to the recommendation, the final judgment

is almost universally approved by the district
court judge. In fact, there is only one known
instance in which a district court judge rejected
a recommended final judgment submitted by

a judge pro tempore following a short trial
Ironically, that trial was a bench trial, rather

than a jury trial.

The ADR commissioner keeps detailed records
of both arbitration awards and short trial
verdicts, including comparisons between the two.
Arbitrators and juries agree on liability nearly
two-thirds of the time, which is not surprising
given that the defendants often concede liability.
For cases in which the jury ultimately disagrees
with the arbitrator’s decision, jury verdicts for
the defendant outnumber those for the plaintiff by
a ratio of almost 2 to 1. With respect to damage
awards, short trial juries also appear to be less
plaintiff oriented than arbitrators. A review of
111 short trial jury awards in 2010 found that
jury awards were less than the arbitrator’s award
in 54% of the cases, more than the arbitrator’s

award in 18% of the cases, and were the same as

% There is no formal reporting of the trial proceedings
unless a party or both parties request and agree to pay for
the court reporter’s services. N.S.T.R. 20.

% A search of the LEXIS database found only two cases
involving appeals from short trials.

% Zamora v. Price, 213 P.3d 490 (Nev. 2009).

the arbitrator’s award in 5% of the cases. In the
remaining cases, 2% stipulated to participation
in the short trial program without going through
mandatory arbitration, and 21% were non-
arbitration cases from the district court that

elected a short trial proceeding.

Since the short trial program has been in place,
there have been relatively few appeals from short
trial judgments.® Only one involved a challenge
to the Nevada Short Trial Rules rather than to
the validity of the underlying verdict. In Zamora
v. Price, the plaintiff argued that requiring

that the trial notebooks include a copy of any
previous arbitration decision violated his right
under the Nevada Constitution to a jury trial.®
Because the jury instructions specifically advised
jurors that they were not obligated to follow

the arbitrator’s decision, or even to give it any
weight whatsoever, the Nevada Supreme Court
determined that the inclusion of the arbitration
decision in the trial notebook did not infringe
on the jury’s fact-finding duty in such a way
that it would significantly burden the right to

a jury trial.*” Given that juries concur with the
arbitrators’ decisions in only 5% of the cases,

it seems that jurors regularly exercise their

discretion to ignore the arbitration decision.

7 Id. at 494. Zamora’s appeal also included an equal-
protection claim that cases exceeding $50,000 amount
in controversy were not subject to the evidentiary
requirement that previous arbitration awards be disclosed
to the jury. The Nevada Supreme Court held that “having
cases with an amount in controversy below a threshold
amount subject to mandatory nonbinding arbitration,
and having the arbitration award introduced at a
subsequent new trial, is rationally related to a legitimate
governmental interest, and therefore, no equal protection
clause violation exists.” Id. at 496.
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Reported Advantages
and Disadvantages
of the Short Trial

Program

Overall, the consensus among all of the key
stakeholders in the short trial program is that it
meets its intended objectives very effectively. It
delivers a much faster trial date—typically within
six months of the short trial program stipulation
compared to up to four years for a regular civil
jury trial in the district court. The shorter time
frame and the restrictions on attorneys’ fees

and expert witness fees limit the amount of
financial exposure for litigants. The use of judges
pro tempore to preside over short trials and

the tighter restrictions on continuances ensure
greater certainty that the trial will actually

go forward on the date scheduled. Unlike an
arbitration award that parties may either accept
or reject, the short trial results in a valid jury
verdict and an enforceable final judgment. The
short trial experience may also satisfy litigants’
desire for “their day in court” in ways that an
arbitration hearing would be unlikely to do.

Finally, the administration of the short trial
program by the ADR commissioner relieves the
district court judges of routine case management
for a sizable portion of their civil dockets,
permitting them to concentrate on more complex
cases requiring more individual attention. Short
trial jurors receive the same compensation as
jurors serving in other district court trials, and
by all accounts are treated as or more respectfully
in terms of effective use of their time and respect

for their diligence.®® In exit questionnaires, the

jurors themselves report that they were quite

satisfied with their service.

In addition to effective and efficient case
disposition, several experienced trial attorneys
and judges pro tempore described the educational
benefit of the short trial program, especially for
younger lawyers who may lack opportunities

to try comparatively low-risk cases to a jury.

One judge pro tempore explained that the time
constraints on presenting a case make short trials
even more rigorous than regular jury trials. Trial
lawyers must be more prepared and more focused
on essential trial issues. Another district court
judge, who was a frequent judge pro tempore and
experienced trial lawyer before being elected to
the district court bench, claimed that he liked to
do short trials both to keep his trial skills sharp
for higher-value cases and to experiment with

new trial techniques in lower-risk cases.®

® During an assessment of jury operations in the Eighth
Judicial District Court in 2008, the NCSC found that
only 64% of jury panels that were scheduled for trial
actually began jury selection that day. The majority of
the cancelled panels were called off due to day-of-trial
settlement or plea agreements and nearly one-fourth of
the trials were continued to a future date. As a result,
more than one-third of the jurors who reported for service
never left the jury assembly room. Paula L. Hannaford-Agor,
Assessment of Jury Operations and Procedures for High
Profile and Lengthy Trials in the Eighth Judicial District
Court of Nevada: Final Report 9 (Sept. 11, 2008). During
the site visit for the Short Trial Program, informal
discussions with the Jury Manager for the Eighth Judicial
District Court confirmed that poor juror utilization due
to day-of-trial cancellations has not improved significantly
in the past three years.

The use of short trials as an appropriate venue to
experiment with different trial techniques may also

be spilling over to the district court bench. According

to anecdotal reports, some district court judges have
begun advocating the use of trial notebooks in non-

short trial civil jury trials, citing improvements in juror
comprehension and satisfaction.

6
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The short trial program has received significant
public acclaim as well. In 2004 it won the
National Achievement Award from the National
Association of Counties, which recognizes
innovative programs that contribute to and
enhance county government in the United States.
In 2006 it won first place in the 15th Annual
Better Government Competition sponsored by the
Shamie Center for Restructuring Government at

the Pioneer Institute for Public Policy Research.

In terms of disadvantages, the most significant
seemed to be the ongoing issue of courtroom
availability. The ADR commissioner reported
that the demand for short trials greatly exceeds
available space in which to conduct the trials,
and he has lobbied hard for dedicated courtrooms
for short trials to prevent the risk and
uncertainty of continuances. He did not, however,
foresee a remedy for courtroom shortages in the
near future. Related complaints were expressed
by several judges pro tempore about the lack of
logistical support, especially access to printers,
copiers, and other routine administrative
resources, during short trials. One judge pro
tempore noted that even the best pretrial
management cannot anticipate every possible
contingency that may arise during trial, and it is
unreasonable to force unnecessary delays during
trial for the judge pro tempore or parties to make

changes in written jury instructions or to make

copies of an exhibit that was unintentionally
omitted from the trial notebook. Although some
district court judges are fairly generous with
judges pro tempore about access to these types
of resources in chambers, there is some ongoing
tension about the use of their courtrooms during
district court dark periods. With the exception of
the limited amount of time allocated for voir dire,
no specific complaints were expressed concerning

the trial procedures themselves.

It was not clear from the interviews with key
stakeholders in the short trial program that
short trials offer a distinct advantage for either
plaintiffs or defendants. Recent statistics suggest
that short trial juries are less generous to
plaintiffs, awarding lower damage awards than
those received in arbitration or even rendering
verdicts for defendants on liability when the
arbitrator had decided in favor of the plaintiff,
which would suggest that short trials are a pro-
defendant venue. On the other hand, anecdotal
reports from stakeholders who have been involved
in short trials since their inception suggest that
the direction and differential between arbitration
awards and jury verdicts have shifted periodically
over the past decade, indicating that perhaps

the current statistics reflect only temporary
characteristics of the jury pool or even the pool
of arbitrators. Regardless of plaintiff concerns
about the comparative miserliness of short trial
juries, there were also complaints on the defense
side that scheduling the short trial date within
six months is too fast, especially for defendants
who view a relative delay in trial as a strategic

advantage in settlement negotiations.



Because the limitations on attorneys’ fees and
expert witness fees are unique to the Nevada short
trial program, interviews with key stakeholders
focused on the impact of this feature on litigant
and attorney satisfaction. Because most cases
adjudicated by short trial involve contingency-

fee arrangements for the plaintiffs, the general
consensus among stakeholders was that this
feature had little detrimental impact on attorneys

and a fairly significant upside for the plaintiffs.

Under a contingency-fee arrangement, plaintiff
attorneys typically only recover costs from
plaintiffs if the jury returns a defense verdict in a
short trial. The costs associated with unsuccessful
cases are thus already accounted for in the general
operating costs of the attorney’s law firm. In the
event of a successful suit, on the other hand, the
fee agreement takes precedence over the short
trial rules, permitting the attorney to recover the
agreed-upon percentage of the award as the fee
from the plaintiff, although the $3,000 attorneys’
fee limit could be recovered from the defendant to

offset the amount owed by the plaintiff.

It was generally agreed that the restrictions on

the amount of attorneys’ fees are likely to be more
detrimental to the defense, particular in cases that
require greater expenditures for retained counsel
and expert witnesses to contest liability. Defense
attorneys for many of these trials, however, are
salaried attorneys for the insurance carriers, which
would reduce the potential expenses incurred for
attorneys’ fees. There have been sporadic proposals

to increase the cap on attorneys’ fees, and at

least one challenge that the $3,000 cap should be
applied per party, rather than per side, but thus
far concerns that litigation costs be minimized
to the greatest degree possible have kept those
proposals at bay.

To date, the amendments adopted by the Nevada
Supreme Court have tended to make the short
trial program stronger and more legitimate

over time, garnering significant support by

key stakeholders. The Nevada Supreme Court
recently adopted two additional changes to the

short trial program.

The first provided a mechanism for the local
district courts to eliminate the $1,000 “opt-out”
fee, allowing parties that appeal a mandatory
arbitration decision to bypass the short trial
option and have their cases sent back to the
district court for a trial de novo. While the
proposal was pending before the Nevada
Supreme Court, proponents argued that it was
unfair to impose an additional $1,000 expense
on parties who want a full jury trial before a
district court judge and without the procedural
restrictions set forth in the Short Trial Rules.
That they would have to wait three to four years
for that trial, rather than six months for a short
trial, should be a factor for parties to take into
consideration in deciding which option to elect,
rather than being coerced into a short trial in
lieu of a $1,000 fee. Opponents of the change,



on the other hand, argued that eliminating the
opt-out fee would undermine the legitimacy of
the short trial program by making it appear to be
a second-class, albeit faster, alternative to a trial
de novo before a district court judge. It would
also provide a means for parties seeking delay

for strategic reasons to achieve that objective
while further overloading district court calendars
at taxpayer expense. Siding strongly with the
opponents of the change, the Eighth Judicial
District Court has not availed itself of the

opportunity to eliminate the “opt out” fee.

The second proposal was much less controversial.
Those changes simply provided additional
clarification about what constitutes a “final
judgment” under the Nevada Short Trial Rules,
provided rules governing objections to the judge
pro tempore’s recommended judgment, and
amended the rules concerning the payment of
juror fees and costs to align with those applicable

for civil cases in district court.”

0 Those revisions were adopted on February 8, 2012.
N.S.T.R. 5(a) provides an exception to the opt-out
provision if local court rules have been adopted requiring
the opt-out fee. To date, the Eight Judicial District Court
has retained its opt-out fee.
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The Oregon
Expedited Civil Jury
Trial: Killing Many
Birds with One Stone

In May 2010, the Oregon Supreme Court enacted Uniform Trial Court Rule
(UTCR) 5.150, which authorized the Oregon Circuit Courts to permit civil
litigants to resolve their cases with an expedited civil jury trial (ECJT) before
a six-person jury. The rule specified that litigants who chose this procedure
were exempt from mandatory arbitration, but it also imposed additional
requirements that are not applicable to litigants seeking a jury trial under the
standard civil process in Oregon. Two key conditions for ECJTs are holding
the trial within four months of the parties’ stipulation to participate and

pretrial disclosure of expert witness reports.

Five judges assigned to the Civil Case Management Committee of the
Multnomah County Circuit Court had worked for adoption of the new rule
and immediately seized the opportunity to implement the ECJT program.
They viewed the ECJT as a suitable vehicle not only to provide litigants with
speedier trials, but also to implement a number of related reforms to civil
case processing including closer and more consistent pretrial management.
Another major objective of the Multnomah County ECJT program was to
provide younger, less-experienced lawyers the opportunity to try cases before

juries in a relatively low-risk environment.

The first ECJT was held in May 2011 and by the end of 2011 a total of 8 cases
had been scheduled for trial. For this case study, the NCSC interviewed the
trial judges who developed and oversee the ECJT program in the Multnomah
County Circuit Court and a number of the attorneys who participated in
ECIJT trials during its first year of operation. While it is too soon to make
definitive judgments about the program’s success, it is clear that the way Rule
5.150 was implemented in the Multnomah County Circuit Court addresses

a number of civil-case-processing concerns identified by the local civil bar.

It is not clear, however, that the program is ideally suited as a training
opportunity for young lawyers given the local legal culture and prevailing

expectations about how civil cases should be litigated.



Oregon

Multnomah
County

B NCSC Site Visit
Program Availability

Effective May 2010, Chief Justice Paul J.

De Muniz of the Oregon Supreme Court
implemented Rule 5.150 of the Oregon Uniform
Trial Court Rules (UTCR). The initial impetus
for the rule was based on the chief justice’s
concerns about the fairness of arbitration
decisions and the costs imposed on litigants by
extended civil litigation. The new rule authorized
the Oregon judicial districts to designate a

civil case as “expedited” provided that the
parties to the case submitted a joint motion to
seek the designation and the judicial district
had adequate staff, judges, and courtrooms to
manage expedited cases. Under UTCR 5.150,

if the presiding judge of the judicial district
grants the motion, the case becomes exempt
from mandatory arbitration or other forms of

alternative dispute resolution, and a date for a

trial before a six-person jury is scheduled within
four months of the order. Rule 5.150 also provides
a default order for the schedule and scope of
discovery if the parties fail to include a discovery
agreement. Six counties in Oregon initially

indicated their intent to implement ECJTs.

At about the same time that the Oregon
Supreme Court was developing Rule 5.150, trial
judges and attorneys in the Multnomah County
Circuit Court were investigating the “vanishing
civil trials” phenomenon. In late 2009, the
presiding judge’s ADR/Vanishing Civil Jury
Trial Committee issued a report, The Vanishing
Civil Jury Trial in Multnomah County, which
found a 30% decline in the number of jury trials
since 2001. The report described findings of a
survey of 450 trial lawyers and a series of focus
groups with experienced trial attorneys and
arbitrators about court- and litigation-related
factors that discourage jury trials. The survey
and focus group participants complained that
the court’s master calendar system for civil cases
resulted in delayed and inconsistent rulings

on pretrial motions because trial judges were
unfamiliar with the cases or less experienced
with civil litigation generally. There was also a
widespread perception that trials rarely began
on the scheduled trial date due to the local
practice of scheduling trial dates in the “regular
course” before a case was given a “date certain”
to commence trial.”! Mandatory arbitration was

another focus of criticism because it increased

' The Vanishing Civil Jury Trial in Multnomah County:
Report of the Presiding Judge’s ADR/Vanishing Civil Jury
Trial Committee 8-9 (Nov. 6, 2009).
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the costs and the procedural complexity of civil
litigation. Because mandatory arbitration was
nonbinding, many lawyers viewed the process

as simply “another bump in the road” after
which one side or the other would appeal after
“discovering” the opponent’s experts during the
hearing. Some lawyers avoided the entire process
by intentionally inflating the amount of damages
sought in the complaint to make cases ineligible
for mandatory arbitration. Other litigation-
related factors discouraging jury trials included
expert witness expenses, the “all or nothing”
risk associated with jury verdicts, the inherent
uncertainty of jury trials for risk-averse clients,
and the stress involved in preparing for and
trying cases to juries. The report specifically
recommended that the Multnomah County
Circuit Court implement the ECJT rule that was
under consideration by the Oregon Supreme

Court at that time.

Two additional factors contributed to the

decline of civil jury trials: the unification of

the Oregon district and circuit courts in 1998,
and the increasing refusal of clients to agree to
underwrite the ongoing legal education of junior-
level attorneys. The former district courts, which
had jurisdiction over civil cases up to $10,000

in value, permitted lawyers to bring lower-value
cases to trial before a six-person jury. Litigants
could appeal an unsatisfactory verdict to the
Court of Appeals. Many experienced trial lawyers
and judges in Oregon explained that they first
obtained experience with jury trials in the former

district courts. Since the late 1990s, civil litigants

have increasingly refused to pay the cost of
having junior lawyers sit as second chair in jury
trials in the circuit court. As a result, younger
lawyers lost access to two traditional training
grounds for jury trial experience. According

to one senior trial attorney who worked on the
development of Rule 5.150, the intent of using
six-person juries for ECJT trials was to restore
the functional option of the district court
experience that had served the experienced trial

bench and bar so well in the past.

The ECJT Program in
Multnomah County
Circuit Court

Rule 5.150 provides a basic procedural structure
for expedited civil cases.”” The rule requires the
parties to file a joint motion to designate the
case as an expedited case. The presiding judge
of the judicial district (or designee) has sole
authority to decide the motion.” If the presiding
judge grants the motion, the case is exempt
from mandatory arbitration or other court ADR
programs.” The trial date must be set within
four months of the order granting the expedited
designation.” All expedited civil jury trials must
employ a six-person jury.” The parties may
design their own discovery plan, which is filed
with the court.”” If they decline to do so, Rule
5.150 provides a default discovery plan, including
mandatory discovery of the names, addresses,

7 UTCR Rule 5.150(1).

7 UTCR Rule 5.150(2).

7 UTCR Rule 5.150(2)(a).

75 UTCR Rule 5.150(2)(b).

7 UTCR Rule 5.150(7).
77 UTCR Rule 5.150(3).



and telephone numbers of all lay witnesses

other than those to be used for impeachment
purposes; all copies of unprivileged documents
and access to tangible things that will be used

to support the parties’ claims or defenses; and
copies of all discoverable insurance agreements
and policies.” After the parties have requested
an ECJT designation, the default discovery plan
also provides that the parties can take no more
than two depositions; serve no more than one set
of requests for production and one set of requests
for admission; serve all discovery requests no later
than 60 days before the trial date; and complete
all discovery no later than 21 days before trial.”
Parties are also prohibited from filing pretrial

motions without prior leave of court.®

In spite of the detail provided in the default
discovery plan, Rule 5.150 leaves a great deal of
the operational implementation to the discretion
of the local judicial districts. The Civil Case
Management Committee used this flexibility in
Rule 5.150 to simultaneously address some of the
concerns raised in the Vanishing Trials report.
Cases designated as expedited under Rule 5.150,
for example, are removed from the court’s master
calendar and assigned to one of the five judges
on the committee for all pretrial management
purposes.®! During the initial case management
conference with the parties, which is held within
ten days of the expedited designation order, the
trial judge sets the trial date no later than four

months from the date of the designation order.®?

7 UTCR Rule 5.150(4)(a).

7 UTCR Rule 5.150(4)(b)-(f).

% UTCR Rule 5.150(5).

81 “Expedited Civil Jury Trials In Multnomah County.”
8 Id.

Although Rule 5.150 provides that parties may
not file pretrial motions without leave of court,
the Multnomah County judges agreed to make
themselves available to the lawyers to answer
questions, clarify orders, and help resolve pretrial

disputes as necessary.

Other than establishing the jury as a six-person
panel, ECJT trials are typically conducted

much like any other civil jury trial. There are

no explicit restrictions on the length of the trial,
the number of witnesses, or the form of evidence
presented (e.g., live witness testimony versus trial
exhibits). The parties can stipulate to various
restrictions (and the rules implicitly encourage
the parties to discuss them), but these agreements
must be filed with the court at least 14 days
before trial. The parties may also stipulate to

try the case in a non-traditional manner (e.g.,
with or without voir dire by court and counsel,
presenting statements of stipulated facts to be
interpreted by live expert testimony, etc.). At
least five of the six jurors must agree on the
verdict to render it valid (compared to 9 of 12
jurors in a 12-person jury). Following the trial,
both parties have the right to appeal an adverse

verdict to the Oregon Court of Appeals.



The first ECJT was held in August 2010. As

of November 2011, the Multnomah County
ECJT program had scheduled eight cases, most
of which were personal-injury cases. This was

a considerably slower start than anticipated

by the Multnomah County trial bench, which
had dedicated considerable time and effort to
publicizing the availability of the program.
Another surprise was that most of the requests
for ECJT designation were filed by fairly
experienced trial attorneys, rather than the
more junior attorneys that the program was
designed to attract. All but one of the attorneys
interviewed during the NCSC site visit reported
that they would participate in the program again

if an appropriate case presented itself.

Both plaintiff and defense attorneys expressed
similar views about the types of cases they
believed appropriate for the ECJT program:
simple (ideally single-issue, either liability

or damages) cases involving lower monetary
value (less than $50,000) in which any medical
treatment that the plaintiff received had been
completed.®® They explained that scheduling the
trial date within four months of the designation
order was unreasonable for more complex

cases because such cases normally involve more

8 In contrast, Multnomah County’s ECJT judges panel
views the program as open to cases of any value. At
least one trial involved a prayer for damages in excess of
$100,000. Cases are subject to mandatory arbitration if
damages are pled in the amount of $50,000 or less.

time for discovery and more time for settlement
negotiations. Cases subject to Oregon Revised
Statute 20.080 also were identified as offering
particularly strong incentives for both the plaintiff
and defense to participate in the ECJT. Under
ORS 20.080, the plaintiff’s attorney can recover
reasonable attorney’s fees for cases valued $7,500
or less if the plaintiff prevails at trial provided
that the defendant received a written demand for
payment of the claim before the case was filed

in court. The defendant in ORS 20.080 cases

has every incentive to opt for a speedy trial and
restricted discovery to limit the potential exposure
to a large award of attorneys’ fees. The plaintiff, on
the other hand, has an incentive to obtain a speedy
resolution with minimal investment in discovery
costs that might otherwise eclipse the plaintiff’s

eventual damage award.®

The opportunity to avoid mandatory arbitration
was another key selling point for the attorneys
that participated in the early ECJT trials. As

the Vanishing Trials study found, most civil trial
attorneys in Multnomah County simply plead
damages in excess of $50,000 if they wish to
avoid mandatory arbitration, but for plaintiffs
this procedural sleight-of-hand also removes the
availability of ORS 20.080 attorney’s fees for very
low-value cases. The exemption from mandatory
arbitration allows the plaintiff to bypass the “split
the baby” approach that characterizes many of
the arbitration awards as well as the additional
costs involved in preparing for, participating in,
and then appealing the arbitration hearing.

8 One the other hand, some plaintiff attorneys may be less

inclined to seek prompt resolution of ORS 20.080 cases
because delay may provide for increased attorneys’ fees.



Several attorneys noted their appreciation about
having immediate access to the trial judge, if
necessary to resolve pretrial disputes, which is
considerably sooner than the estimated six weeks
to obtain a decision on a pretrial motion for
cases assigned to the court’s regular civil docket.
One attorney did point out an inherent irony
concerning judicial accessibility in ECJT cases—
namely, that pretrial access to judges is more
often necessary in more complex cases, for which
an ECJT designation would not normally be filed.
All of the attorneys reported great confidence

in the expertise of the ECJT judges and believed
that a significant part of the program’s attraction
is that these five judges® are overseeing its

operation and appeared committed to its success.

The attorneys had mixed opinions about the
ECIJT trials themselves. Several attorneys noted
that jury selection involved less time with a six-
person jury compared to a twelve-person jury,
but the trial length was not appreciably shorter
than would otherwise be expected for a regular
civil jury trial. Some attorneys said that using
a six-person jury made the trial feel less formal
and evoked a more relaxed trial presentation
style. But the downside to the smaller jury was
a less demographically diverse panel and the
potential for a disproportionate impact of any
outlier jurors on the verdict. Some attorneys
believed that the ECJT trial was considerably less
expensive than a regular jury trial, but others

said that the costs were about the same. Because

85 In early 2012, Judge David Rees joined the Civil Case
Management Committee, becoming the sixth judge
participating in the ECJT Program.

the ECJT rules are relatively flexible with respect
to trial presentations, lower costs are likely to
reflect the efficiencies stipulated to during the
final pretrial conference, rather than anything

inherent in the ECJT program.

The only major disadvantages expressed by

the attorneys dealt with the ECJT’s short and
relatively inflexible deadlines. One attorney
reported that once he had found both an
appropriate case and a willing opposing counsel
to participate in the ECJT, he had to wait more
than two months to file the ECJT designation
motion because they had mutually agreed on a
trial date that was more than six months into

the future. On one hand, this was an advantage
because it gave both sides additional time to work
up the case. But on the other hand, the trial itself
did not take place appreciably earlier than it
would have if they had simply decided to pursue

the case as a regular jury trial

Another attorney noted a logistically
cumbersome issue related to the difference in
disclosure deadlines between procedures for the
ECJT procedures and mandatory arbitration.
He explained that he routinely tries lower-value
personal-injury claims, and his entire office
management is set up with automated tickler
alerts based on mandatory arbitration deadlines.
The ECJT cases had to be manually adjusted
and required much closer attention to ensure

compliance with the rules.



Another attorney complained about the limited
time frame between completing discovery and
finalizing the trial stipulations. He recounted his
experience in which he had submitted a request
for admission to the opposing counsel toward the
end of the discovery period. The opposing counsel
declined the request for admission, forcing the
attorney into a last-minute scramble to secure
expert evidence to support his claim that medical
treatment for the plaintiff was necessary. He
would have been at a great disadvantage at trial

had he already finalized the trial witness list.

That attorney’s experience reflects a unique
aspect of the Oregon legal culture in which
expert evidence is not discoverable, which has
tended to create a culture of “trial by ambush.”
The ECJT rules require that the attorneys
disclose their live witness and trial exhibit list,
including expert witnesses and expert reports,
no later than 14 days before the trial date—a
dramatic departure from routine practice for
most attorneys. The one attorney who said he
would not participate in the ECJT program

in the future explained that he had fallen into
the trap of stipulating to certain facts at the
final pretrial conference, leaving him unable
to respond with additional evidence when he
learned that his opposing counsel intended to

introduce unexpected expert evidence.

Both this attorney and several others noted that
the 14-day expert witness disclosure rule in the
ECJT program elevates the importance of having

a well-established working relationship with the

opposing counsel so that both sides feel confident
that the other will not engage in last-minute
tricks. In the alternative, the attorney must have
sufficient “street smarts” to anticipate and avoid
getting trapped into stipulations that would put
him or her at a strategic disadvantage. Ironically,
although the ECJT program was designed to
make jury trials more accessible to younger, less
experienced lawyers, this unique legal culture
makes it unlikely that most young lawyers will
have either established working relationships with
opposing counsel or the requisite “street smarts”

to react effectively.

The major disappointment expressed by the
Multnomah County trial bench concerning the
ECJT program was the unexpectedly slow start
for motions for an expedited designation. The
ECJT program had been heavily advertised in
local legal periodicals, CLE programs, and local
civil bar association meetings. The ECJT judges
gave presentations about the ECJT program

at many of these meetings and CLE programs.
The initial expectation was that the court would
be trying in excess of 50 ECJT trials each year.
That only 8 cases had been scheduled for trial

in the first 18 months of the program, one of
which ultimately settled before the scheduled trial
date, fell far below expectations. The attorneys

interviewed during the NCSC site visit offered



the explanation that the ECJT needed to establish
more of a track record for fair outcomes and
decreased costs before large numbers of civil
attorneys would be willing to sign on. Several

of the attorneys mentioned that they had asked
the opposing counsel in a number of cases about
filing an expedited designation motion before

they found one willing to go forward.

The “newness” factor may be an inevitable
challenge for courts implementing innovative
programs, especially those that are essentially
voluntary. Moreover, the ECJT program is
specifically geared toward increasing the number
of civil jury trials. Even under the best of
circumstances, only a very small proportion of
cases would opt into the program. In Multnomah
County as elsewhere across the country, the

vast majority of cases will continue to settle or
be otherwise disposed by non-trial means. One
attorney highlighted this point, stating that he
would not want to expend the time and energy
to convince first his client and then the opposing
counsel to participate in the ECJT if the facts

of the case suggested that it would most likely
settle in the long run. This dynamic leaves a

considerably smaller sample of cases to consider.

The same attorney implicitly raised a second
obstacle to widespread use of the ECJT. A
substantial number of attorneys in the Vanishing
Trials study reported that the inherent “winner
take all” nature of jury trials and risk-averse

clients were significant factors that discourage

jury trials. Understandably, clients are unlikely
to be convinced to use the ECJT program simply
for its educational value to their attorneys. Part
of the challenge that attorneys have is convincing
their clients that the ECJT offers a better
opportunity for a fair outcome at a reasonable
price, especially compared to settlement
negotiations or an arbitration hearing. More
risk-averse clients will require substantially more
convincing until the ECJT achieves at least the
perception, if not the reality, of a critical mass of
successful jury trials. To the extent that all jury
trials invariably have at least one loser—and even
the winner may not always feel that he or she

has won enough to compensate for the time and
expense of a jury trial—that critical mass may be

slow in accumulating.

Within law firms, a related obstacle for younger
lawyers may be the challenge of convincing
supervising attorneys to allow them to try the
case under the ECJT program. More experienced
attorneys are more likely to have the discretion
to experiment with innovative programs. Indeed,
almost all of the ECJT trials conducted as of
November 2011 had been undertaken by fairly
seasoned trial attorneys. One, who was in-

house counsel for a large institutional client,

also observed that he enjoyed considerably more
discretion to decide whether to try a case and,

if so, the best litigation strategy to employ, than
attorneys working in retained defense firms who
had more people looking over their shoulders and

second-guessing their decisions.



Further complicating the task of securing
agreement among all of the key decision makers
is the fact that the civil bar now includes a full
generation of lawyers that has practiced civil
litigation without the implicit assumption that
some small, but significant, portion of their

cases would ultimately be decided by a jury.
Most lawyers in practice today are much more
familiar and comfortable with arbitration and
other ADR techniques than with trying cases
before either a judge or a jury. Many have never
developed the necessary skills to do so and may
not see an investment in acquiring those skills,
either for themselves or for their junior attorneys,
as cost-effective in the contemporary legal
market. At least one of the more junior attorneys
interviewed during the NCSC site visit admitted
that his enthusiasm for acquiring effective trial
skills is somewhat unusual among his peers; he
envisioned his future professional career as part
of a fairly elite cadre of lawyers who specialize

in effective jury trial practice. A number of
other lawyers echoed this viewpoint. They noted
that the older, more experienced attorneys in
their firms no longer want to dedicate a large
amount of effort in trying small cases. Much of
the enthusiasm for the ECJT program among the
younger cohort of lawyers was the opportunity to
acquire the professional skills to replace the older
lawyers as they retire. They viewed the ECJT
program as providing training to make them a
valuable commodity to their law firms and to

secure their professional future.

The ECJT reflects a savvy decision on the part of
the Multnomah County trial bench to accomplish
a number of case management objectives by
introducing a fairly straightforward procedure
for a speedier trial for lower-value cases. Their
implementation of the ECJT program allocated
cases for individual case management among a
fairly small group of trial judges with extensive
experience in civil litigation. All of the judges
offered attorneys participating in the ECJT more
immediate access to resolve pretrial issues. These
steps were designed specifically to address the
court management-related problems identified

in the Vanishing Trials study, especially the
inconsistent pretrial decision-making associated
with the court’s civil master calendar. Their
collective efforts to publicize the ECJT program
to the local civil bar also sent a strong message
that these judges are committed to making the
program work effectively. These various efforts
appear to have met with approval from most of the

attorneys who have participated in ECJT trials.

Ironically, the most significant complaint about
the program may be the introduction of a
particular reform—namely, required disclosure
of expert witnesses and evidence at least 14 days
before trial—that was not previously identified
as a problem by the practicing bar. In fact, it

appears from the comments expressed by the



attorneys that the absence of expert discovery

is well accepted in conventional legal practice

in Oregon and even viewed as an advantage
insofar that it provides the maximum degree of
strategic flexibility while minimizing costs. The
introduction of a very different cultural norm may
take some time for Multnomah County attorneys
to appreciate, if they ever do. The ECJT program
also provides a catch-22 in terms of the intended
participant pool. The program’s designers viewed
the ECJT as a reintroduction of the district

court model in which a large portion of the more
experienced trial lawyers in Multnomah County
originally cut their teeth. But the change in
culture associated with early disclosure of expert
evidence provides pitfalls that younger attorneys

may be ill-equipped to avoid.

The ECJT has had a slower initiation period

than many originally anticipated, but those
expectations may have been unrealistic. Although
most reviews of the first several ECJT trials have
been fairly positive, a long-term concerted effort
may be necessary to build sufficient trust in the
ECIJT program as a fair and cost-effective option
for litigants, as well as a valuable training ground
for those attorneys interested in obtaining jury

trial experience.
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR MULTNOMAH COUNTY

)
Plaintiff ) Case No.
)
V. ) MOTION FOR AN EXPEDITED CIVIL
) JURY CASE DESIGNATION
)
Defendant

(1)The parties move the court for an order designating this case as an expedited civil
jury case and exempting or removing it from mandatory arbitration, pursuant to ORS
36.405(2)(a) and (b), and from all court rules requiring mediation, arbitration, and other
forms of alternative dispute resolution.

(2) Each party agrees:
(a) To fully comply with any agreements set forth in section (4) of this motion as
to the scope, nature, and timing of discovery, or, if there are no such

agreements, to fully comply with the requirements of UTCR 5.150(4).

(b) That all discovery will be completed by (which must be no later than
21 days before the trial date).

(3) The parties agree: (Check one)

To conduct discovery in accordance with section (4) of this motion. The terms of
section (4) supersede UTCR 5.150(4), OR.

To conduct discovery in accordance with the requirements of UTCR 5.150(4).

(4) If the parties agree to the scope, nature, and timing of discovery pursuant to UTCR
5.150(3), those discovery provisions are stated here and supersede UTCR 5.150(4).

(a) Document discovery

__ Set(s) of Requests for Production per party
Serve by (date)

Produce by (date)

(b) Depositions

___ Depositions per party

Complete by (date)

(c) Requests for admissions

____ Sets of Requests for Admission per party




Serve by
Serve response by

(d) Exchange names, and if known, the addresses, and phone numbers of
witnesses

Describe categories of witnesses (e.g. those described in UTCR
5.150(4)(a)(i), percipient, lay, expert, all)

Exchange by (date)

(e) Exchange existing witness statements

Describe categories of witnesses (e.g. those described in UTCR
5.150(4)(a)(i), percipient, lay, expert, all)

Exchange by (date)

(f) Insurance agreements and policies discoverable pursuant to ORCP

36B(2)

Produce by (date)

(g9) Other, if any (describe):

Produce by (date)

5. The parties agree that expert testimony will be submitted at trial by:
U Report

[0 An alternative to in person testimony (specify):

0 In person testimony

6. To expedite the trial, the parties further agree as follows (describe stipulations
such as those concerning marking and admissibility of exhibits, damages, and other
evidentiary issues):

Dated this ___ day of , 20

Attorney for

Attorney for

Attorney for

MOTION FOR AN EXPEDITED CIVIL JURY CASE DESIGNATION (Multnomah County) UTCR 5.150



IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR MULTNOMAH COUNTY

)
Plaintiff ) Case No.
)
V. ) ORDER DESIGNATING AN EXPEDITED
) CIVIL JURY CASE
Defendant )
| HEREBY ORDER that:

1.

2.

This case is designated as an expedited civil jury case.

Good cause having been shown, pursuant to ORS 36.405(2)(a) and (b), this case is

O exempt

O removed
from mandatory arbitration and from all court rules requiring mediation, arbitration, and
other forms of alternative dispute resolution.

Trial date will be set at the case management conference and the trial will be held no
later than

(month/year)

This case is assigned to Judge , and the parties are directed to
call the judge immediately and arrange for a case management conference to be held
within 10 days if feasible.

O The written agreement of the parties
O The default provisions of UTCR 5.150(4)
is/are are adopted as the case management order.

This order takes effect immediately.

DATED this day of , 20

Presiding Judge

(07/10) ORDER DESIGNATING AN EXPEDITED CIVIL JURY CASE (Multnomah County) UTCR 5.150 Page 1 of 1



WHAT TO EXPECT AT THE FIRST CASE MANAGEMENT CONFERENCE OF AN
EXPEDITED CASE

One of the available trial judges (Kantor, Litzenberger, Matarazzo, Nelson, Wilson) will
schedule a conference within 10 days of the expedited case designation. All trial counsel and
self-represented parties must appear either in person (preferred) or by telephone.

The conference will address the following issues, if not previously agreed upon by the parties:

The setting of the trial date;

The parties’ discovery agreement, if any;
Handling of pretrial disputes.

Time limits on voir dire.

Scheduling of the trial management conference.

In the absence of a discovery agreement, the additional issues will be addressed:

e The scope, nature, and timing of discovery, including depositions, requests for
production and discovery requests for admission and other discovery requests;

e The date discovery will be complete, which must be not later than 21 days before
trial;

e Stipulations regarding the conduct of the trial, which may include stipulations for the
admissions of exhibits and the manner of submissions of expert testimony.

e Production of the names and, if known, addresses and telephone numbers of all
persons, other than expert witnesses, likely to have knowledge that the party may use
to support its claims or defenses, unless the use would be solely for impeachment.

e Production of all unprivileged ORCP 43 A(1) documents and tangible things that the
party had in its possession, custody, or control and may use to support its claims or
defenses, unless the use would be solely for impeachment.

e Production of all insurance agreements and policies discoverable pursuant to ORCP
36 B(2).



California’s Expedited
Jury Trial Program:
Awaiting a Verdict

On January 1, 2011, the Expedited Jury Trials Act® and additions to the
California Rules of Court®” took effect, establishing an expedited jury trial
program throughout the state of California.*® The expedited jury trial (EJT)
rules and procedures were developed by the Small Claims Working Group
(Working Group), which was established in April 2009 at the request of the
Chief Justice and the Administrative Director of the Courts. Chaired by
Judge Mary Thornton House (Los Angeles Superior Court), the Working
Group comprised members of the California Judicial Council’s Civil and
Small Claims Advisory Committee and representatives of a broad range of
stakeholders including the plaintiff and defense bars, the insurance industry,
business groups, and consumer organizations.®

The charge to the Working Group was to consider various innovations that
California might adopt to promote the more economical resolution of cases,”
increase access to courts for litigants with lower-value cases, and streamline
jury trials in light of declining court resources available for civil cases.” In the
course of research into how other states had addressed these issues, the Working

86 CaL. Civ. Proc. Copk §§ 630.01-630.12; 2010 CAL. StaT. CH. 674.

8 CaL R. Cr. 3.1545-3.1552.

8 The Expedited Jury Trials Act has a five-year sunset provision and is set to expire January 1,
2016. The California Judicial Council is charged with assessing the impact of expedited jury
trials in reducing litigant and court costs and maintaining an efficient and expeditious trial
court system.

See Civi. & SMALL CLaiMs ADpv. CoMM., REPORT TO THE JupiciaL CoUNCIL, JURY TRIALS:
ExpEDITED TRIAL PROCEDURES (Oct. 8, 2010).

Within California’s unified court system, civil cases have three classifications based on dollar
values and for which some variations in rules apply. A civil case in which the amount in
controversy is $10,000 or less ($7,500 for automobile accidents in which the defendant driver’s
insurance policy includes a duty to defend) may be filed as a small claim. Small claims are
handled under simplified procedures, and the parties must represent themselves at trial. CAL.
Civ. Proc. CopE §§ 116.210-116.880. Other civil cases are divided into two classifications:
limited civil (amount in controversy is $25,000 or less) and unlimited civil (amount in
controversy exceeds $25,000). CaL. Civ. Proc. Copk §§ 85-89. Some modifications to discovery
and evidentiary procedures, along with limitations on certain types of motions, apply in
limited civil cases. CAL. Civ. Proc. CopE §§ 90-100.

California courts are primarily state funded. Over the past few years state funding has declined
by over 30%, including $350 million in cuts effective July 1, 2011. The consequences of declining
budgets include the closure of civil courtrooms and large staff reductions. For example, San
Francisco closed 10 civil courtrooms and cut 67 employees in October 2011. Los Angeles County
has also closed courtrooms and laid off 1,600 staff since 2010.
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Group invited representatives from New York and
South Carolina to discuss their experiences with
summary jury trials. The reported success of these
programs in reducing costs without compromising
litigants’ rights or systematically favoring either
plaintiffs or defendants allayed many of the
stakeholders’ concerns and encouraged them to
explore adapting South Carolina’s summary jury
trial model for use in California. With broad-based
support from its constituents, the Working Group
embarked upon an intensive and inclusive process
to establish a legal framework for a summary trial
format that would balance flexibility for litigants
and courts with the economies necessary to meet
the program’s goals. Over a period of one and a
half years, the Working Group negotiated and fine-
tuned a set of rules and procedures for EJTs that
would become part of the California Code of Civil

Procedure and the California Rules of Court.

California’s EJT program is now in its early
stages of implementation. To date its usage is
uneven across the state, and relatively few EJTs
have occurred. For example, only 19 cases were
disposed as EJTs in Los Angeles County during
the first 11 months of the program (January
through November 2011).”> Although EJTs have
not yet become routine for courts or the civil
bar, judges, attorneys, and jurors who have
participated in EJTs are generally very satisfied
with the process and outcomes. These initial
experiences indicate the potential for the EJT
program to gain the momentum needed to

accomplish its goals.

°2 This figure is based on data collected by the director of juror
services for Los Angeles Superior Court as of November 30,
2011. Other court records indicate up to 25 expedited jury
trials were conducted during this time period.

This case study focuses on the EJT rules and
their potential benefits, the manner in which the
program operates in the Los Angeles and San
Francisco Superior Courts, and the experiences
of attorneys who have been early participants in
the program. This case study is based primarily
on interviews with superior court judges and
staff, staff of the California Judicial Council and
the Administrative Office of the Courts, and
attorneys practicing in Los Angeles, Orange,
Riverside and San Francisco Counties who have
participated in EJTs.*

California

B NCSC Site Visits
Program Availability

San Francisco
County

Los Angeles
County

% Project staff also reviewed case file data from the 19
identified EJTs concluded in Los Angeles County through
November 30, 2011.



rules also set timelines for the pretrial exchange
of documentary evidence, witness lists, and
other trial-related information; advance filings

of motions in limine; and a pretrial conference.”’

California’s EJTs are voluntary short trials The EJT pretrial rules are intended to create a

intended to conclude in a single day. The word default system for narrowing issues and evidence

“expedited” refers to the trial itself, not to pretrial for trial including a pretrial conference designed

procedures: expedited trials are intended to be to resolve any outstanding issues and promote an

shorter than ordinary trials, but they do not efficient trial process.

advance through the pretrial phases of litigation

more quickly than non-EJT cases and generally The consent order may include modifications

do not receive a calendar preference. The Working to the standard EJT rules, but four elements are

Group chose the word “expedited” to distinguish mandatory under the EJT statute: (1) each side

California’s program from other methods of is limited to three hours for presenting its case

alternative dispute resolution. The Working Group (opening statements, presentation of evidence,

sought to emphasize that EJTs are “real trials with direct and cross-examination of witnesses, and

real judges.” To this end, only judicial officers closing arguments); (2) the case is heard by a

assigned by the presiding judge of a superior court maximum of eight jurors as opposed to twelve,

may conduct EJTs. As in a standard jury trial, the with no alternates; (3) each side is limited to

verdict of the EJT jury is binding, three peremptory challenges; and (4) the parties
waive their right to appeal or file post-trial

The Expedited Jury Trials Act (Chapter 674 motions, except for fraud or misconduct of the

of the California Code of Civil Procedure) judge or jury.”

and the California Rules of Court set out the

requirements for EJTs.® Thirty days before Examples of modifications that the parties

the scheduled trial date, the parties must file may make within the bounds of the consent

a proposed consent order indicating their order include changes to the timing for pretrial

agreement to participate in an EJT.” EJTs submissions and exchanges; limitations on the

are purely voluntary, and all parties and their number of witnesses per party; stipulations

attorneys must sign the consent order.”® Court
CaL. R. Cr. 3.1547. The rule qualifies this requirement
with the statement “unless the court otherwise allows.”

% The standard provisions of the California Code of Civil Most expedited jury trials appear to have proceeded
Procedure apply to any matters not expressly addressed more or less spontaneously and therefore have not
by Chapter 674, the Rules of Court, or the consent order followed the EJT pretrial procedures. In Orange County,
that specifies the parties’ agreement on various pretrial, however, several cases reportedly have proceeded
trial and evidentiary issues. through the full EJT pretrial process.

% The court may deny the proposed order for good cause.
7 CaL. R. Cr. 3.1548.
% CaL. Crv. Proc. CopE § 630.03(e)(2).



regarding factual matters; stipulations as to
what constitutes necessary or relevant evidence
for a particular factual determination; and the
admissibility of particular evidence without
legally required authentication.®® Many of

the allowable modifications are intended to
streamline the pretrial process and to reduce the

time needed for presenting the case.

An important feature of California’s EJTs is
the expressed ability of the parties to enter into

high/low agreements, which are permitted but

uncommon in traditional civil trials in California.

Such agreements set a maximum amount of
damages that the defendant will be liable to pay
and a minimum amount of damages that the
plaintiff will recover. Neither the existence of

a high/low agreement nor its contents may be
revealed to the jury.'” The ability of each side

to limit its exposure was designed to reduce
uncertainty about the potential effects of the
smaller jury size and to mitigate the risk entailed

in waiving the right to appeal the verdict.

% CaL R. Ct. 3.1547(b).

100 CaL. Crv. Proc. Copk § 630.01(b). The agreement
may be submitted to the court only under specified
circumstances (by agreement of the parties, in a case
involving either a self-represented litigant or a minor
or other protected person, or to enter or enforce a
judgment). CaL. R. Cr. 3.1547(a)(2).
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Implementation of the
California Expedited
Jury Trial Program

Although the statutes and rules governing EJTs
apply throughout the state of California, the
mechanics of implementation have been left largely
to individual courts and judges. Ordinarily, the
Administrative Office of the Courts would support
an initiative such as the EJT program through
training, education, and statewide program
management. However, budgetary constraints and
reductions in personnel have limited the ability of
the Administrative Office of the Courts to provide
staff support for the EJT program beyond the
drafting of forms and informal communication
with courts and the bar regarding the use of EJTs

across the state.

The state budget crisis has also delayed the
drafting and approval process for the EJT forms.
One year after the EJT statute went into effect,
the Judicial Council had approved only an
information sheet describing EJT procedures.
Forms for the consent order and a juror
questionnaire were still awaiting final approval.
Some courts and attorneys have used the draft

versions of these documents.

Publicity for the EJT program has been handled
primarily by judges, court clerks’ offices, and
interested law firms and individual attorneys,

although there was some early outreach on



the part of AOC staff.!™ Judges in Northern
California have spoken about the program at
local bench-bar meetings, and some courts
include information about EJTs in the packet

of documents provided to each plaintiff upon
the filing of a complaint. The civil defense bar
presented a series of continuing legal education
sessions on EJTs, and several judges and
attorneys have written articles and granted
interviews explaining the EJT program for state

and local legal periodicals.!®

Outreach by individual judges to attorneys

and litigants is an important means of raising
awareness of the program. However, judicial
knowledge of and active support for the EJT
program varies widely. Some judges make a
point of informing litigants of the EJT option at
the final pretrial conference, whereas some are
familiar with the program but do not actively
promote it. Others have very little knowledge of
EJT procedures but are receptive when attorneys

propose an EJT.

Although official statistics on the number of
EJTs conducted during 2011 have yet to be
collected, EJTs appear so far to be uncommon.
The Los Angeles Superior Court, which handles
nearly 30% of the state’s civil caseload, held an
estimated 19 to 25 EJTs during the first

101 See, e.g., Patrick O’Donnell & Anne Ronan, Expedited
Jury Trials: New Law Implemented In San Francisco,
Daiy J, Jan. 21, 2011 (written by AOC staff).

102 See, e.g., Steven P. Goldberg, Practice Tips: Expedited
Jury Trials Offer Innovative Procedures to Reduce Costs,
Los ANGELES Law., Oct. 2011, at 20; Laurie M. Earl,
Updates From the PJ: Sacramento’s First Expedited Jury
Trial, SACRAMENTO Law., Sep./Oct. 2011, at 7; S. David
Rosenthal, Practice Tips: Lessons From an Expedited
Trial, TRiAL Law., Summer 2011, at 13; Ciaran McEvoy,
Expedited Jury Trial Law Makes Slow Inroads, DALy J.,
Feb. 14, 2011.

11 months of 2011;'** San Francisco held
approximately four.!** These numbers represent
around 3% to 4% of all civil jury trials conducted
in each court.'” One reason for the scarcity of
EJTs may be that nearly all EJTs occur in limited
civil cases ($25,000 and under), which account
for slightly more than one-tenth of civil jury
trials held in California.'” Judges and attorneys
generally agree that limited civil cases are best
suited to the EJT procedure because the issues

tend to be simple and the volume of evidence low.

Other factors contributing to the limited use of
EJTs may include attorneys’ lack of familiarity
with EJT procedures, the finality of the
judgment, and strategic considerations on the
part of defendants. Judges report that, despite
the outreach efforts described above, many
attorneys remain unaware of the EJT option
until it is mentioned in a pretrial conference.
Even attorneys who have heard of the program
may be hesitant to participate until they have
observed the results of EJTs conducted by other
attorneys. Several interview subjects speculated
that, especially in personal-injury cases in which
plaintiffs’ attorneys work on a contingent-fee
basis, defendant insurance companies may be
reluctant to agree to any procedure that reduces
the plaintiff’s expenses. On the other hand,
attorneys for an insurance company noted the
value of EJTs in resolving cases for defendants

who seek closure in the matter being litigated.

103 See supra note 92 and infra note 109.

104 A few attorneys practicing in Orange County reported
having conducted approximately 10 EJTs.

15Tn 2009-2010, the latest fiscal year for which data are
available, the Los Angeles Superior Court held a total
of 507 civil jury trials, and the San Francisco Superior
Court held 132. JubiciaL CounciL oF CALIFORNIA, 2011
Court StaTisTics REPORT 66 (2011).

106 See supra note 90.



Especially in unlimited civil cases (amount in
controversy exceeds $25,000), attorneys may
hesitate to recommend an EJT to clients who
would be unable to challenge an unfavorable

trial result. Post-trial motions and appeals are
commonly filed in unlimited civil cases: in a
sample of 12 California courts, post-trial motions
were filed after 40 percent of unlimited civil

jury trials held during 2005, and 26 percent of
unlimited civil jury trials held in the same year
resulted in appeals.!”” Although the absence of
post-trial motions and appeals following an EJT
has the potential to be a significant source of
cost savings, parties and attorneys appear to be
unwilling to give up the option of challenging the

trial judgment in unlimited civil cases.

Even when the parties have opted for an EJT,
many have not followed all the EJT procedures
established by statute and rule. In the program’s
early months, the EJT rules have been used
primarily for trials themselves, and courts

have frequently waived the required pretrial
procedures. To date, the majority of EJT
consent orders have been filed on the eve of
trial, precluding the deadlines for the pretrial
exchanges of documents and information and
the filing of motions in limine. In San Francisco,
all EJTs held as of December 2011 were elected
during the final conference with the judge

on the scheduled trial date. In 18 of the 19

Los Angeles EJT cases, the EJT consent order

07 These data are taken from the 2005 Civil Justice Survey
of State Courts, which included the superior courts in
Alameda, Contra Costa, Fresno, Los Angeles, Orange,
San Bernardino, San Francisco, Santa Clara, Ventura,
Plumas, Marin, and Santa Barbara counties.

was filed less than a week before trial, although
earlier notations regarding EJT appear in the
files of two of these cases. In Orange County and
Riverside County, however, attorneys have used
the full EJT pretrial procedures. These attorneys
report that the procedures have helped narrow
the issues and evidence for trial, which has

streamlined the trial and reduced litigant costs.

The relatively low level of awareness of the EJT
option is an obvious explanation for the late
election of EJTs in most cases tried to date.
Another reason may be courts’ use of the master
calendar system in which a case is not assigned
to a specific judge until just before the trial
begins. San Francisco, for example, uses a master
calendar for all civil cases; Los Angeles employs
a master calendar in limited civil cases, which
represent the vast majority of EJTs. Under a
master calendar system, lawyers and litigants
may be reluctant to give up the right to appeal

until they know which judge will preside at trial.

The last-minute election of an EJT reduces the
potential cost savings to the court system as
well as to litigants. If a trial is not designated

in advance as an EJT, a full panel of jurors
must be summoned and sent to the courtroom
for jury selection. In some courts, 24 hours
notice of an EJT is sufficient to avoid sending

a full panel to the courtroom, but the court

still wastes resources by summoning more
jurors than needed. For litigants, attorneys, and
witnesses, the late election of an EJT means that

the issue-narrowing benefits of the EJT pretrial
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procedures, along with any potential savings

in the cost of trial preparation, are lost. As a
practical matter, however, some attorneys suggest
that the cost of preparing for an EJT may not be
significantly less than the cost of preparing for a
standard limited civil trial because discovery and
other pretrial procedures for EJTs and limited

civil cases are similar.

In practice, EJTs may not be substantially shorter
than ordinary limited civil jury trials. Very few
EJTs are actually completed within one day.

For example, of the 19 EJTs held in Los Angeles
County between January and November of 2011,
only 4 were completed within one day, 12 lasted
two days, and 3 were three days long. Attorneys
and judges report that jury selection in most
limited civil cases is already quite streamlined,
but jury selection is typically faster in EJT cases
due to the smaller size of the jury. Because of
the flexibility of the EJT procedures, the time
savings largely depend upon the wishes of the
parties and the discretion of the judge. For
instance, with judicial approval the parties may
stipulate to allow additional time for voir dire,
which lengthens the trial, or to relax the rules

of evidence, which reduces the time needed for
presentation of the case. Even the ostensibly
mandatory features of EJTs appear to be waived
in some cases—for example, alternate jurors
were used in at least two EJTs conducted in Los
Angeles, and some judges are flexible in granting
a party more than three hours to present a case

if needed.

Potential Benefits
of the California
Expedited Jury Trial
Program

In individual cases, California’s EJT program
has the potential to reduce trial costs for litigants
and attorneys by encouraging the parties to agree
upon a streamlined presentation of evidence.

In one case, for example, the parties stipulated

to use the plaintiff’s medical records without
calling the plaintiff’s doctor to testify, saving
both time and expert witness fees. Although

the parties are free to make these types of
evidentiary stipulations in any case, the EJT
program’s exchange requirements and time limits
are designed to encourage such agreements. The
time limit for presenting the case also forces the
attorneys to distill the case to its essential issues,
potentially leading to the pretrial settlement

of certain issues or even the entire case. The
application of the EJT pretrial rules is expected
to become more widespread as courts, judges
and attorneys become more familiar with the
process and with the benefits of the EJT pretrial
procedures in reducing the costs of the trial itself.

By reducing the cost of taking a case to trial,
the EJT program also is intended to increase
access to justice in cases with damages of low
to moderate value. If trial costs are reduced,

then plaintiffs’ attorneys may be more willing



to accept less valuable personal injury cases on

a contingent fee basis. For both plaintiffs and
defendants, EJTs also may offer a more affordable
way to have their day in court, allowing them

the emotional satisfaction of having their cases
heard by a jury instead of being forced into a

settlement by the high cost of going to trial.

Two other factors suggest that EJTs may have
beneficial effects on civil justice practice. First,
EJTs produce jury verdicts, which provide
metrics for assessing the value of particular types
of claims. This knowledge should promote more
informed negotiations and settlements of claims
that do not proceed to any type of trial, whether
an EJT or a conventional jury trial. Second, some
attorneys have hypothesized that the EJT will
provide a low-risk forum where young attorneys

can gain trial experience.

The greatest real-world impact of the California
expedited jury trial program may fall not upon
litigants or the courts but on jurors. Judges and
attorneys consistently report that when potential
jurors are advised that they have been assigned
to an expedited trial, their demeanor instantly
becomes more positive. EJT jurors appreciate
the certainty that their trial will conclude within
a few days, and they experience the satisfaction
of participating in the justice system without

the alienation that can result from listening to
protracted cross-examinations or battles over the
admissibility of evidence. The very existence of

a program designed to increase efficiency also
helps to bolster public trust and confidence in the

judicial system.
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The First Year of
Expedited Jury Trials
in Los Angeles County

Judges and court staff conducted an informal
study of EJTs that occurred in Los Angeles
County during the first 11 months of the program
(January through November 2011).1%% At least 25
expedited jury trials were held during this time
period.'” Nineteen of the cases were limited civil
matters, and the remaining six essentially fit

the profile of a limited civil case. The nineteen
limited civil cases accounted for 20 percent of the
approximately 101 limited civil trials concluded
during the 11-month period.''? Verdicts split about
evenly between plaintiffs (13) and defendants (12).

Judges provided more detailed information about
15 EJT trials. Thirteen of these cases arose from
automobile accidents,!™ and all but one of the 15
cases involved claims for minor impact soft tissue
injuries. The trial records suggest that the EJT
limits on case presentation time and provisions

encouraging streamlined evidence production are

18 See The First Year of Los Angeles Expedited Jury Trials:
An Excellent Start with Promising Future, THE VALLEY
Law. MAG., February 2012.

19 This figure differs from the data collected by the director
of juror services for Los Angeles Superior Court as of
November 30, 2011. These data may not have accounted
for other expedited jury trials across the several courts
in Los Angeles County because the courts have yet to
develop a uniform way to identify them.

10 The six unlimited civil cases represented, of course,

a much smaller proportion of the approximately 836
unlimited civil trials concluded during the time period.

' The other two cases were a dog bite and a slip-and-fall.



reasonable and achieving their intended effects
on trial time and related costs. Both parties used
all their allotted case presentation time in only
three of the 13 cases for which this information
was reported.''? Plaintiffs presented at least one
witness and up to four, with an average of 2.3.
The number of witnesses called by defendants
ranged from none to two and averaged 1.2. In
five of 14 cases the parties presented no experts.
The jurors reportedly valued the lawyers focusing
on the critical evidence, and their deliberations

averaged approximately two hours.

Few of the EJTs achieved the goal of a one-day
trial; the vast majority carried over to a second
day. However, all of the 15 trials examined
originally had been projected to require at least
three trial days and as high as seven trial days,
with the majority of trial estimates ranging
from three to five days. In the end, all 15 trials,
and deliberations in most, were completed

in two days. Based on these figures, EJTs
eliminated at least 50 trial days. The parties
also incurred lower expert fees because the
experts did not have to be on call to testify for a

protracted period of time.

112

Among the 13 cases, six plaintiffs used all their time and
only three defendants used the full amount.

After one year, California’s EJT program remains
in an experimental stage. Some jurisdictions

and individual judges have moved more quickly
and enthusiastically to try out the process, and

a growing number of attorneys are gaining
experience trying cases under the EJT rules. By
and large, judges, attorneys, and jurors who have

participated in EJTs view them quite favorably.

The positive experience with EJTs suggests that
their use is likely to grow as more attorneys
experience the benefits and share their positive
perspectives with colleagues through professional
publications and associations. Courts also are
likely to promote EJTs more vigorously as judges
and court clerks gain experience and learn from

their colleagues in other courts.'!?

To date, however, EJTs largely have been used

in limited civil cases in which the issues are

not complex, the number of witnesses is small,
and the attorneys are able to work together in

a collegial and cooperative manner. Litigants,
attorneys, and the courts are more likely to
realize the potential cost savings from EJTs if
the use of the EJT procedure is expanded beyond
limited civil cases and the parties select an

expedited trial earlier in the litigation process.

13 The Administrative Office of the Courts is planning at least
three presentations for judges around the state in 2012.



Courts can take a number of steps to encourage
the use of expedited jury trials to achieve
economies for the justice system and for litigants.
First, judicial leadership is needed to promote
the benefits of EJTs to attorneys much earlier in
the pretrial stages of litigation. Second, the court
can provide calendar preferences for EJTs, which
will allow attorneys to coordinate witnesses and
reduce costs to the parties. One suggestion is

to set aside a designated time period for EJTs,
such as one day per month or one week per
quarter. As attorneys see that cases can get to
trial faster under the EJT rules, they will be more
likely to elect expedited jury trials, especially if
budgetary pressures continue to diminish the
availability of standard civil jury trials. Third,
courts that employ a master calendar system
can designate a specific judge or judges to

hear all EJTs, decreasing the perceived risk of
electing an EJT before the trial judge has been
assigned. Ultimately, the success of California’s
EJT program will depend on the efforts of its

proponents to persuade attorneys and litigants

that the advantages of an expedited trial outweigh

any perceived risks.

Relevant Statutes/Rules

Statute: Expedited Jury Trials Act (stats 2010 Ch. 674)

Code of Civil Procedure Sections 630.01-630.12)

California Rules of Court Chapter 4.5
Expedited Jury Trials (Rules 3.1545-3.1552)
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Los Angeles Superior Court
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NARUKIBIV IO Expedited Jury Trial Information Sheet

This information sheet is for anyone involved in a civil
lawsuit who is considering taking part in an expedited
jury trial —a trial that is shorter and has a smaller jury
than a traditional jury trial. Taking part in this type of
trial means you give up your usual rights to appeal.
Please read this information sheet before you agree to
have your case tried under the expedited jury trial
procedures.

This information sheet does not cover everything you
may need to know about expedited jury trials. It only
gives you an overview of the process and how it may
affect your rights. You should discuss all the points
covered here and any questions you have about
expedited jury trials with your attorney. If you do not
have an attorney, you should consult with one before
agreeing to an expedited jury trial.

@ What is an expedited jury trial?

An expedited jury trial is a short trial, generally lasting
only one day. It is intended to be quicker and less
expensive than a traditional jury trial.

As in a traditional jury trial, a jury will hear your case

and will reach a decision about whether one side has to

pay money to the other side. An expedited jury trial

differs from a regular jury trial in several important

ways:

e The trial will be shorter. Each side has 3 hours to
put on all its witnesses, show the jury its evidence,
and argue its case.

e  The jury will be smaller. There will be 8 jurors
instead of 12.

e Choosing the jury will be faster. The parties will
exercise fewer challenges.

e  All parties must waive their rights to appeal. In
order to help keep down the costs of litigation,
there are no appeals following an expedited jury
trial except in very limited circumstances. These
are explained more fully in @

(2) Will the case be in front of a judge?

The trial will take place at a courthouse and a judge, or,
if you agree, a temporary judge (a court commissioner or
an experienced attorney whom the court appoints to act
as a judge) will handle the trial.

@ Does the jury have to reach a
unanimous decision?

No. Just as in a traditional civil jury trial, only three-
quarters of the jury must agree in order to reach a
decision in an expedited jury trial. With 8 people on the
jury, that means that at least 6 of the jurors must agree
on the verdict in an expedited jury trial.

@ Is the decision of the jury binding
on the parties?

Generally, yes, but not always. A verdict from a jury in
an expedited jury trial is like a verdict in a traditional
jury trial. The court will enter a judgment based on the
verdict, the jury’s decision that one or more defendants
will pay money to the plaintiff or that the plaintiff gets
no money at all.

But parties who agree to take part in expedited jury trials
are allowed to make an agreement before the trial that
guarantees that the defendant will pay a certain amount
to the plaintiff even if the jury decides on a lower
payment or no payment. That agreement may also put a
cap on the highest amount that a defendant has to pay,
even if the jury decides on a higher amount. These
agreements are known as “high/low agreements.” You
should discuss with your attorney whether you should
enter into such an agreement in your case and how it will
affect you.

@ Why do | give up most of my
rights to appeal?

To keep costs down and provide a faster end to the case,
all parties who agree to take part in an expedited jury
trial must agree to waive the right to appeal the jury
verdict or decisions by the judicial officer concerning the
trial unless one of the following happens:

e  Misconduct of the judicial officer that materially
affected substantial rights of a party;

e  Misconduct of the jury; or

e  Corruption or fraud or some other bad act
that prevented a fair trial.

In addition, parties may not ask the judge to set the jury
verdict aside, except on those same grounds. Neither
you nor the other side will be able to ask for a new trial
on the grounds that the jury verdict was too high or too
low, that legal mistakes were made before or during the
trial, or that new evidence was found later.

-
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How else is an expedited jury trial
different?

The goal of the expedited jury trial process is to have
shorter and less expensive trials. The expedited jury trial
rules set up some special procedures to help this happen.
For example, the rules require that several weeks before
the trial takes place, the parties show each other all
exhibits and tell each other what witnesses will be at the
trial. In addition, the judge will meet with the attorneys
before the trial to work out some things in advance.

The other big difference is that the parties can make
agreements about how the case will be tried so that it can
be tried quickly and effectively. These agreements may
include what rules will apply to the case, how many
witnesses can testify for each side, what kind of
evidence may be used, and what facts the parties already
agree to and so do not need to take to the jury. The
parties can agree to modify many of the rules that apply
to trials generally or even to expedited jury trials (except
for the four rules described in @ .

@ Who can have an expedited jury trial?

The process can be used in any civil case that the parties
agree may be tried in a single day. To have an expedited
jury trial, both sides must want one. Each side must
agree that it will use only three hours to put on its case
and agree to all the other rules in @ above. The
agreements between the parties must be put into writing
in a document called a Proposed Consent Order Granting
an Expedited Jury Trial, which will be submitted to the
court for approval. The court must issue the consent
order as proposed by the parties unless the court finds
good cause why the action should not proceed through
the expedited jury trial process.

Can | change my mind after agreeing

to an expedited jury trial?
No, unless the other side or the court agrees. Once you
and the other side have agreed to take part in an
expedited jury trial, that agreement is binding on both
sides. After you enter into the agreement, it can be
changed only if both sides want to change it or stop the
process or if a court decides there are good reasons the
expedited jury trial should not be used in the case. This
is why it is important to talk to your attorney before
agreeing to an expedited jury trial.

www.courts.ca.govirules.

You can find the law and rules governing expedited jury trials in Code of Civil Procedure sections
630.01-630.12 and in rules 3.1545-3.1552 of the California Rules of Court. You can find these at any
county law library or online. The statutes are online at www.leginfo.ca.gov/calaw.html. The rules are at
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Attorney or Party Without Attorney (Name, State Bar Number, and Address) For Court Use Only

Telephone No:
E-Mail Address:

Attorney/Party for: o Plaintiff o Defendant o Other

[PROPOSED] CONSENT ORDER TO
EXPEDITED JURY TRIAL

Proceeding as defined by California Code of Civi . gh 630.12 and
California Rules of Court 3.1545 through 3.15 Jury Trial [EJT]
Procedures can be found on Form EJT-010-IN

Please check and initial th

I/We i o Plaintiff o Plaintiff's
Representative o Defendant o 0

procedure and provid i ouncil Form*EJT-010-INFO.
stand the Expedited Jury Trial Procedures

[Initial Here (Optional)]

ocedure which is a shorter trial with a
ave agreed to persons on this jury.
[Initial Here (Optional)]
e EJT Procedure which requires a waiver of the
y limited circumstances.
[Initial Here (Optional)]
y not ask the judge to set aside the jury verdict except in
d in no case can any party ask for a new trial on the grounds
0 low or that new evidence was found later.
[Initial Here (Optional)]
5. lunderstand and consent to the EJT Procedure which requires only three-
quarters of the jury to agree in order to reach a decision.

extremely limited circt
that the verdict was too

[Initial Here (Optional)



6. | understand that the parties may agree to the conditions of the trial in terms
of applicable rules, number of witnesses, types of evidence, and that this is done in order to shorten
the length of time in which the matter will be tried to the jury. A copy of that agreement is attached
hereto as Exhibit .

[Initial Here (Optional)]

7. lunderstand that the decision reached by the jury in the EJT procedure is BINDING
on all parties and that the court will enter a judgment based on t erdict which may require one
or more defendant to pay money to a party or to pay no mone , except in the case of
attorney fees and costs which will be decided by the court.

[Initial Here (Optional)]
f the court and/or a
s been prepared and

8. lunderstand and have agreed thatao c
o temporary judge may preside over the EJT. As
provided to the court by all the parties.
[Initial Here (Optional)]
9. (Other)

are

11. After reading and initiali ¢ sent to the Expedited Jury
Trial Procedures:

O Plaintiff/B i 3 i Other

ative o Defendant/Representative o Other

[Print Name]

[Signature]

[Print Name]

Date. IT IS SO ORDERED.

o Judge o Commissioner o TemporaryJudge



Conclusions and
Recommendations

The summary jury trial concept has evolved considerably since its debut in
Judge Lambros’s courtroom in the early 1980s. Perhaps the most significant
change is the summary jury trial’s transition from a tool to promote settlement
of civil cases to a binding decision on the merits. Part of the attraction of an
enforceable judgment may lie with the types of cases for which the summary
jury trial programs in these courts were designed—namely, relatively simple,
lower-value cases with genuine disputes with respect to liability, damages, or
both. Providing a preview of how an actual jury might evaluate the evidence
may be a useful settlement technique in a complex, high-stakes case filed

in federal court, but for the types of cases adjudicated in these state court
programs, a speedy, inexpensive, and final determination on the merits is the
key to justice. A large portion of the institutional credibility enjoyed by the
American justice system is due to its capacity to deliver fair and impartial
justice to all comers, not just those who can afford to bring a case to trial. A
key objective of these programs is to provide a forum in which civil cases can
be resolved cost-effectively and still receive individual consideration regardless

of the relative value of their claims.

A second consideration, of growing importance in both state and federal
courts, is the rapid erosion of jury trial experience in the civil trial bar. If
attorneys do not have sufficient opportunities to hone trial skills regularly in
relatively low-risk cases, they will be woefully unprepared and unwilling to
do so in those high-stakes disputes that warrant the commonsense approach
of a jury. The concerns expressed by judges and attorneys during the NCSC
site visits revealed all too clearly that mandatory arbitration and other forms
of alternative dispute resolution do not adequately substitute for jury trial
experience. The American justice system risks losing a valuable component of
its institutional credibility unless a significant portion of the practicing bar
maintains the trial skills necessary to keep trial by jury a viable option for
dispute resolution.

In spite of the very different procedural and operational differences in the
programs observed in these case studies, the courts that implemented these
programs have implicitly adopted one of two underlying theories about

how they reduce costs and increase access to jury trials. The first theory



focuses on streamlining the pretrial process to
allow litigants to proceed to trial at lower cost.
This approach normally employs incentives for
litigants, such as the promise of an early trial
date, priority placement on the court’s trial
calendar, or at least a firm trial date, in exchange
for restrictions on the scope and the length of
time to complete discovery. The premise is that
attorneys are forced to focus their attention only
on the key disputed issues, rather than seeking
evidence to support every conceivable issue that
might be litigated and expending more money
than the maximum value of the case. Because
discovery is distilled to the most critical factual
and legal disagreements, the subsequent trial
requires less time, fewer witnesses, and less
documentary evidence. Additional benefits of
this approach include giving judges the ability

to accommodate a greater number of such trials
on the court’s calendar and ensuring that jurors
receive a more coherent trial presentation from
the attorneys. The newer program implemented in
Oregon explicitly adopts this approach in its rules
and procedures. The Charleston County and Clark
County programs also do so, albeit to a somewhat
lesser extent. The Charleston County program
moves the case off the court’s rolling docket and
offers litigants the incentive of a firm trial date.
The Clark County program sets the trial date
within six months of the parties’ stipulation to
participate in the short trial program; otherwise
the parties would wait up to four years for a

regular jury trial

The second theory focuses on streamlining the
trial itself, which indirectly affects the pretrial
process. The premise is that trial attorneys will not
expend substantial amounts of time and effort to
gather evidence that cannot be used at trial given
constraints on time, the number of live witnesses,
the form of expert evidence, or, in the case of

the Clark County program, the restrictions on
allowable attorneys’ and expert witness fees. The
Clark County and Maricopa County short trials,
the New York summary jury trial, and California’s
EJTs are all examples of this approach. Of course,
several of these programs adopt elements of both
approaches by placing restrictions on both the

pretrial and trial procedures.

In addition to their general underlying premise,
these programs have a number of procedural
and operational characteristics in common.
Many of them explicitly exempt eligible cases
from mandatory arbitration programs, for
example. In some instances, the exemption
responds to complaints about the quality of the
arbitration decisions and in others it simply
eliminates what many practitioners view as an
unnecessary pretrial hurdle that adds expense
and delays the final resolution. With one
exception, all are voluntary options for civil
litigants; in Clark County, Nevada, the short
trial is mandatory for litigants seeking to opt
out of mandatory arbitration or to appeal a

mandatory arbirtration decision.

All of the programs strongly encourage the
attorneys to stipulate to the admission of

uncontested evidence and to rely heavily on



documentary evidence presented in juror
notebooks rather than live witness testimony.
The intent of these preferences in evidentiary
procedure is to facilitate a speedier trial than
would otherwise take place under traditional
jury trial procedures. Ironically, this shift in
emphasis toward documentary evidence rather
than live witness testimony brings the trial closer
in appearance to an arbitration hearing in which
the arbitrator may be provided a brief written or
oral summary of the evidence with supporting
documentation to review before rendering a
decision. Although jurors were generally praised
for taking their role seriously in summary jury
trials, some individuals questioned the extent

to which jurors closely examined all of the

documentary evidence in the trial notebooks.

All of the programs impanel a smaller jury—by
as much as half—than would otherwise be used
in a regular jury trial, which saves time during
jury selection and the expense of juror fees. Most
of the participants in these programs reported
their belief that the size of the jury does not
affect the jury verdicts in any appreciable way,
but some expressed concern that smaller juries
tended to be less demographically diverse and
more susceptible to the opinions of outlier jurors.
Empirical research has confirmed the validity of
these concerns, but they may be outweighed by

advantages of smaller juries in lower-value cases."*

Of greater importance than their commonalities,
however, is the apparent suitability of the

summary jury trial approach for addressing

14 Nicole L. Waters, Does Jury Size Matter? A Review of the
Literature (NCSC, 2004).

a variety of disparate problems in each
jurisdiction. Because the trials themselves are
comparatively short and are presided over by
local attorneys, the Charleston County court
found that the summary jury trial could be used
to circumvent longstanding problems related
to civil calendar management. The restrictions
on attorneys’ fees and expert witness fees in
the Clark County program explicitly tackled
the problem of affordable access to justice.
The Oregon court uses its expedited civil jury
trial process to introduce and refine individual
calendar management and effective judicial
supervision of the pretrial process. At least

for a time, the Maricopa program offered
litigants an escape from a much-criticized
mandatory arbitration program. The original
program implemented in Chautauqua County,
New York, was similar to the federal model
insofar that it served as a check on unrealistic
litigant expectations, but the statewide rollout
has deliberately sought sufficient flexibility to
address all local conditions. In practice, if not
intent, the statewide implementation effort in
California also appears to be informally adapting

to local circumstances in each county.

The intent to address local problems and
concerns is no guarantee that a summary jury
trial program will ultimately succeed, however.
Looking across the six programs, several factors
stand out as fundamental to their success. The
first is strong judicial support for the program.
Or, more to the point, weak judicial support can

cripple a program. Maricopa County’s short trial



program provides the most concrete example as
its popularity fizzled following the retirement

of Judge Kaufman, its founder and most ardent
supporter on the trial bench. Although the judges
who are currently assigned to the Civil Division
in Maricopa County generally view the Short
Trial Program favorably, no one has yet stepped

forward to champion the program and raise it

from its current status as just another ADR track.

Similarly, the slow start for EJTs in California
can be partly attributed to the lack of consistent
judicial knowledge of, and marketing for, the

program in the different counties across the state.

It should be noted, moreover, that strong
judicial support for a program need not involve
a personal investment on the part of the entire
bench. The South Carolina program, which relies
on experienced attorneys to serve as judges in
summary jury trials, garnered approval from
the local trial bench by diverting civil cases

from the court’s trial calendar, allowing the
judges to reallocate their time and attention to
reducing a criminal case backlog. The Clark
County program, which employs judges pro
tempore to oversee the trials, relieves trial judges
of responsibility for pretrial management while
giving them credit when cases are successfully
resolved. The Clark County program also receives
tremendous support from the local legislature
because it is financially self-sustaining, thereby

reducing the burden on local taxpayers.

Another characteristic of program success is the
extent to which all segments of the local civil bar

are confident that the program offers a fair and

unbiased forum for resolving cases. Perceptions
of fairness relate not only to the likelihood of
an objectively just outcome for the litigants,
but also to the impact of procedures on the
ability of attorneys on both sides of a dispute to
manage the case cost-effectively. The plaintiff
and defense lawyers interviewed for the case
studies candidly acknowledged their differing
strategic approaches to making these types of
cases financially profitable. Obviously, a large
part of the focus for all segments of the civil bar
will depend on their respective perceptions of
the fairness of juries and jury verdicts, at least
as compared to alternative dispute resolution
methods. If summary jury trials are viewed as a
dependably pro-defense venue, plaintiff lawyers
understandably will be reluctant to participate,

and vice versa.

Several of the programs examined in this study
were initiated in response to broad dissatisfaction
by both the plaintiff and defense bars with the
fairness of mandatory arbitration decisions. The
comparison of arbitration decisions with short
trial verdicts in Clark County revealed that juries
rarely decided cases comparably to arbitrators.
While the majority of jury verdicts in 2011 favored
defendants over plaintiffs, the jury returned

a verdict that is more favorable to plaintiffs

than the arbitration decision in approximately
20% of short trials. Moreover, the direction of
verdicts has reportedly shifted from time to time.
Consequently, both the plaintiff and defense bars
in Clark County consider short trials a fair option
for clients. The Clark County experience differs

starkly from that of Maricopa County, where short



trial verdicts are believed to strongly favor the
defense. Plaintiff appeals from arbitration decisions
are rare, and when they do occur, most plaintiffs
opt for a bench trial or a regular jury trial before a
superior court judge. On the other hand, plaintiffs
and defendants tended to prevail more or less
equally in summary jury trials in New York and in
Los Angeles.

Procedural requirements can also play a part in
perceptions of fairness for the local bar, especially
those concerning penalties for participating in
the program as well as the right to appeal an
adverse verdict. Several of the jurisdictions have
arbitration-appeal penalties providing for awards
of reasonable attorneys’ fees or expert witness
fees if the jury verdict failed to improve the
appellant’s position by a given percent. Maricopa
County has the most stringent rule, requiring
arbitration appellants to better their outcome

by at least 23%, an especially high hurdle that
serves as a significant disincentive to seeking a
short trial. The arbitration-appeal penalty is less
severe in other jurisdictions, reducing the risk to
litigants. In addition, the Maricopa County, New
York, and California programs greatly restrict
the right to appeal. Attorneys in some of those
jurisdictions noted that this feature can greatly
discourage participation as it necessarily closes
off all future options. In contrast, the Clark
County and Oregon programs permit litigants
to appeal a summary jury verdict as they could
from any other jury verdict. It is extremely rare

that a litigant actually does so.

Securing support by both the local plaintiff and
defense bars was cited as critical to the success
of programs examined in this study. Equally
important, however, was garnering support
across different segments of the defense bar,
especially salaried, in-house lawyers representing
insurance carriers and institutional clients as well
as retained counsel working for more traditional
law firms. In-house lawyers representing
insurance carriers and institutional clients are
repeat players in summary jury trial programs.
Many of these individuals noted the importance
for their clients of periodically “testing the
market”—that is, trying cases before local juries
for the specific purpose of establishing the range
of reasonable settlements in similar cases. At
the same time, the policies of national insurance
carriers frequently differed from site to site on
the degree of autonomy and discretion granted
to in-house lawyers to make judgments about
whether to settle a case or bring it to trial. For
the most part, lawyers with greater autonomy
seemed more supportive and enthusiastic about
these programs, if only because they provided

more options for resolving cases.

Retained defense attorneys faced a different set
of incentives and disincentives concerning these
programs. Their clients were more likely to be
motivated to keep costs down, so the option of
earlier trials that could be completed in a single
day generally worked in the programs’ favor.
Younger, less experienced lawyers may find these
programs attractive insofar that they provide

an opportunity for professional development



that might be very valuable in the future, but
they must also be realistic that preparing for a
summary jury trial involves a great deal more
time and effort than doing so for an arbitration
hearing. Indeed, experienced practitioners in
these programs repeatedly noted that summary
jury trials typically require more preparation
than regular jury trials due to the need for a
considerably more focused, and thus more fine
tuned, trial presentation. Jurors reportedly
appreciate the clarity and conciseness of summary
jury trial presentation, but the time savings at
trial may be offset by the amount of additional
time needed to hone the trial presentation. On the
other hand, their clients could also be more risk-
averse and less likely to consent to participation
in the program unless there was a clear financial

or strategic advantage in doing so.

One way that several of these programs developed
local bar support was to actively involve
representatives of the various plaintiff and
defense bar segments in designing the program
details. The Charleston County program does

so explicitly insofar that it is an attorney-run
program. Similarly, attorney involvement has been
a critical component of the New York summary
jury trial program. The statewide coordinator

has adamantly emphasized the importance that
local programs reflect the needs and interests of
all major stakeholders to secure their institutional
legitimacy. Their participation in developing the
procedural details for the program will permit
them to address multiple issues of concern and
avoid introducing requirements that might lead to

unintended consequences.
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Suggestions for
Expanding or
Replicating Programs
in New Jurisdictions

The factors that led to successful programs or
inhibited their success, offer several lessons

for states that wish to expand a local program
statewide or local courts that wish to replicate

a program in their own community. The first

step should involve a careful assessment of the
specific problems or concerns that the program

is intended to address. One of the most notable
aspects of the programs examined for this study
was how often the programs were implemented

as a workaround for one or more preexisting case
management problems (e.g., trial date certainty,
calendar management, mandatory arbitration,
insufficient or inconsistent judicial supervision of
the pretrial process). Courts that are considering

a summary jury trial program certainly should
consider whether existing problems or complaints
can be fixed directly rather than introducing a
workaround solution. Of course, some problems are
more deeply entrenched and have resisted previous
remedial attempts. If this is the case, then courts
should, at the very least, design the summary jury
trial program to address as many of those problems
as possible. When doing so, consider which local
resources are relatively abundant, and which are
relatively scarce, and whether plentitude can be
used creatively to offset scarcity.



The likelihood of identifying and accurately
assessing the impact of a new program on

the court’s existing operations will be greatly
improved by involving well-respected and
highly experienced representatives of the local
plaintiff and defense bars. These individuals may
be considerably more knowledgeable and more
sensitive to the strategic interests of the various
segments of the civil bar and should be given
the opportunity to help design the operational
details of the program to ensure that it will be
perceived as a level playing field. Because local
legal culture as well as local court conditions
can differ markedly from county to county, it
is especially imperative that efforts to expand a
local program statewide have the flexibility to

tailor the program to best meet local needs.

Similarly, credible judicial leadership and
commitment are critical to program success.
Although it may not be necessary for the

entire trial bench to be actively involved in the
operation of the program, much less its design,
the leadership team should make a concerted
effort to inform their judicial colleagues about
the potential benefits of the program and
alleviate concerns about how it might affect
day-to-day operations, especially as it pertains
to the allocation of court resources. If the court
has an established culture of rotating judicial
assignments, the program leadership should also
take steps to ensure effective succession planning
to maintain an appropriate level of supervision

and support for the program.

In launching a new program, the leadership
team should plan for an extended marketing
campaign to ensure that all potentially affected

interests are informed about the program,

its objectives and intended benefits, and its
procedures. It may be especially useful to have
the representatives of the various stakeholder
interests participate jointly in marketing

efforts to avoid suspicion that the program is
more beneficial to some interests than others.
Marketing efforts can include op-ed articles

in newsletters and local bar publications, CLE
presentations, and informational announcements
at local bar meetings, including specialty bars.
Documentation about how the program operates
can help bolster support by providing empirical
information about the fairness of case outcomes
and the time-and-expense savings. The data
collection form employed in New York State may

be a useful model.

Depending on local circumstances, the initiation
period may be fairly slow until a sufficient
number of trials have been conducted through the
program to assure the local practicing bar knows
about its benefits. The leadership team should not
be discouraged, but rather should use that time

to assess whether the program is delivering the
intended benefits or whether it has introduced
unanticipated consequences, and to make interim
modifications to the program if necessary. Indeed,
the program leadership should continue to
monitor the program’s success and be prepared to
adopt changes to the program procedures at any
time, especially if needed to respond to changes

in local conditions. As these case studies suggest,
summary jury trials are highly adaptable to local
circumstances and, with careful planning and
supervision, provide a useful tool for meeting the

ongoing needs in civil litigation.
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